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CORPORATE CRIMINAL LIABILITY IN COMPARATIVE PERSPECTIVE*

Abstract

As corporations grow in scale and complexity, the traditional legal notion that a company lacks a punishable
body or soul has become increasingly inadequate. Consequently, global legal systems have developed
varying mechanisms to hold artificial corporate entities criminally accountable for the actions of their
human agents. This study critically analyzes and compares the scope of corporate criminal liability across
different legal traditions. It evaluates core theories attributing cviminal blame, including vicarious liability,
the identification doctrine, and organizational fault, in order to assess their effectiveness internationally.
Adopting a doctrinal and comparative approach, the study examines legal frameworks in the US, UK, and
Nigeria. It considers primary sources such as statutory laws and judicial precedents establishing a
corporation's ‘directing mind and will,” alongside relevant secondary sources. The analysis reveals
significant divergence among jurisdictions. The US broadly applies vicarious liability, easing prosecution
for employee misconduct, while the UK and Nigeria rely on the restrictive identification doctrine requiring
proof of mens rea. The study concludes on the note that this traditional model is outdated and ineffective
against modern multinational corporations. Legal reforms embracing organizational fault and corporate
culture are necessary to ensure accountability and prevent exploitation of cross-border legal gaps.
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1. Introduction

Historically, the common law operated on the Latin maxim societas delinquere non potest, which translates
to the idea that a legal entity cannot commit a crime.! The prevailing rationale was straightforward: a
corporation is an artificial creation of the law. It possesses no physical body to be subjected to imprisonment
and lacks a human mind to form the necessary criminal intent (mens rea). However, the rapid
industrialization of the 20th century and the growing dominance of corporations in global commerce
necessitated a critical shift in legal thought. Corporations began to engage in large-scale activities that
sometimes resulted in severe environmental disasters, financial fraud, and workplace fatalities. It quickly
became evident that limiting criminal liability strictly to natural persons was highly insufficient for the ends
of justice. Consequently, the law developed mechanisms to attribute the acts and states of mind of human
agents to the corporate entity itself.? Today, corporate criminal liability is a recognized legal reality globally.
The fundamental challenge that remains is the precise method of attribution, which differs significantly
across various legal jurisdictions.

Despite the general acceptance of corporate criminal liability, significant obstacles persist in its practical
application. The primary difficulty lies in accurately attributing the mens rea of human agents to the
corporation, especially within large, decentralized, and highly complex corporate structures where decision-
making is delegated across multiple departments. The traditional identification doctrine, which requires
proving that a directing mind and will of the company committed the offense, often fails to capture systemic
corporate failures, thereby leading to corporate impunity.

Furthermore, when corporations are successfully convicted, the existing sanctions often prove inadequate.
Fines, which are the most common penalty, are frequently absorbed by massive conglomerates as mere
operating costs and entirely fail to deter future criminal conduct. There is a pressing need to evaluate whether
the current legal doctrines and available sanctions effectively hold corporations accountable and to explore
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alternative regulatory frameworks that can adequately discipline artificial entities without unfairly penalizing
innocent shareholders and employees.

The primary objective of this paper is to critically analyze the true nature of corporate criminal liability. The
specific objectives are to:
i) Examine the legal and theoretical basis for attributing criminal acts and intentions to corporate
entities.
ii) Analyze the doctrine of lifting the corporate veil specifically within the context of criminal
jurisprudence.
ii1) Evaluate the effectiveness of current sanctions imposed on corporate entities.
iv) Conduct a comparative analysis of the corporate criminal liability frameworks in Nigeria, the United
Kingdom, the United States, and South Africa to identify international best practices.

This research adopts a doctrinal. It relies extensively on primary sources of law, including statutory
enactments and judicial decisions from the selected jurisdictions. Secondary sources such as textbooks, peer-
reviewed journal articles, and recognized legal commentaries are also utilized to provide necessary analytical
depth. The comparative approach is specifically chosen to highlight jurisdictional differences, identify global
trends, and underline specific areas where Nigerian corporate criminal law requires urgent improvement.

The scope of this paper is strictly restricted to the legal principles governing corporate criminal liability. It
focuses on the theories of attribution, the doctrine of lifting the veil, and corporate sanctions. Geographically
and legally, the study covers the regulatory and penal frameworks of Nigeria, the United Kingdom, the
United States of America, and South Africa. The primary limitation of this study is its reliance on desktop
research and existing literature, excluding empirical field data.

This paper provides valuable insights for legal practitioners, corporate executives, policymakers, and
academics. For Nigeria, a developing economy with a rapidly growing corporate sector, this study highlights
the urgent need for legal reform to prevent corporate crimes. It serves as a comprehensive guide for judicial
officers navigating the complexities of prosecuting artificial entities. Furthermore, it offers lawmakers a
comparative blueprint for updating penal statutes to ensure they are equipped to handle modern corporate
complexities.

2. The Concept of Corporate Personality

To fully grasp the mechanics of corporate criminal liability, one must first understand the foundational
concept of corporate personality. The law creates a distinct boundary between a corporate entity and the
natural persons who incorporate, own, or manage it. This principle of separate legal personality was
definitively established in the seminal English case of Salomon v A Salomon and Co Ltd.> The House of
Lords held that upon valid incorporation, a company becomes an independent legal subject with its own
rights, duties, and liabilities, entirely distinct from its shareholders, even if a single individual holds the vast
majority of the shares.

This legal fiction allows a corporation to own property, enter into contracts, and institute or defend legal
proceedings in its own name. However, this artificial construct presents a unique theoretical challenge in
criminal jurisprudence. The foundational premise of criminal law requires two concurrent elements for the
commission of a crime: the actus reus (the physical, guilty act) and the mens rea (the guilty mind or criminal
intent). Because a corporation is an abstract creation of the law, often described as having ‘no soul to be
damned, and no body to be kicked’, it is physically incapable of performing an act or forming an intention.*
It must invariably act through human agents. Therefore, the conceptual framework of corporate criminal

3 Salomon v A Salomon and Co Ltd [1897] AC 22.
4 John C Coffee Jr, 'No Soul to Damn: No Body to Kick: An Unscandalized Inquiry into the Problem of Corporate
Punishment' (1981) 79 Michigan Law Review 386.
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liability is fundamentally an exercise in legal attribution: determining the specific circumstances under which
the physical acts and mental states of human employees can be lawfully ascribed to the artificial entity itself.

3. Historical Evolution of Corporate Criminal Liability

The historical landscape of corporate criminal liability reflects a transition from absolute legal immunity to
gradual, pragmatic accountability. Under early common law, courts strictly adhered to the Latin maxim
societas delinquere non potest, holding that a legal entity could not be blameworthy.> The rationale was
threefold: first, corporations lacked the requisite physical existence to commit crimes; second, they lacked
the mental capacity to form mens rea; and third, the traditional criminal sanctions of imprisonment and
capital punishment could not be executed against an artificial person. Furthermore, the doctrine of u/tra vires
dictated that a corporation could only act within the powers granted by its charter; since a charter would
never authorize the commission of a crime, any criminal act by an employee was deemed inherently outside
the scope of the corporation's legal capacity.

However, the dawn of the Industrial Revolution in the 18th and 19th centuries rendered this absolute
immunity untenable. The proliferation of railway companies, large-scale manufacturing, and municipal
corporations brought about unprecedented public risks. Courts initially began to hold corporations liable for
strict liability offenses that did not require proof of mens rea, specifically for non-feasance (the failure to
perform a statutory duty, such as repairing a public bridge). By the mid-19th century, this liability was
extended to misfeasance (the improper performance of a lawful act), particularly in cases of public nuisance. ®

The true jurisprudential leap occurred in the mid-20th century when courts recognized that administrative
fines and strict liability were insufficient deterrents against complex corporate malfeasance. The legal system
began to hold corporations accountable for offenses requiring specific criminal intent, marking the birth of
modern corporate criminal liability.

4. Theories of Attribution and Legal Foundation

To justify convicting a legal fiction of a crime requiring intent, legal scholars and courts developed several
theories of attribution. These theories serve as the primary mechanisms for assigning the actus reus and mens
rea of natural persons to the corporate body.

Vicarious Liability Theory (Respondeat Superior)

Originating from the law of torts and agency, the doctrine of vicarious liability holds a principal strictly
accountable for the acts of its agents. In the realm of criminal law, this theory is predominantly utilized in
the United States federal system. It dictates that a corporation can be held criminally liable for the illegal
acts of its directors, officers, employees, or even independent contractors, provided two conditions are met:
the agent was acting within the scope of their employment, and the act was committed with an intent to
benefit the corporation.’

This theory is highly pragmatic and maximizes deterrence. It places an absolute burden on the corporation
to implement rigorous internal compliance programs and strictly supervise its workforce. Under this model,
the corporate entity cannot escape liability by claiming that lower-level employees acted contrary to
company policy, as long as the employee's actions were intended, even partially, to advance corporate
interests. However, critics argue that importing tortious vicarious liability into criminal law violates the
fundamental principle of personal culpability, as it punishes the corporation (and by extension, innocent
shareholders) for unauthorized actions of rogue employees.

5 V' S Khanna, 'Corporate Criminal Liability: What Purpose Does it Serve?' (1996) 109 Harvard Law Review 1477.
® R v Great North of England Railway Co (1846) 9 QB 315
" New York Central & Hudson River Railroad Co v United States 212 US 481 (1909).
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The Identification Theory
Developed primarily within English common law and heavily utilized in jurisdictions like Nigeria, the

identification doctrine offers a more restrictive approach to attribution. Instead of holding the company liable
for the acts of any employee, this doctrine limits liability to the acts of senior officers who occupy such a
high level of authority that they represent the very ego and center of the corporation. This concept was
eloquently articulated by Viscount Haldane in Lennard's Carrying Co Ltd v Asiatic Petroleum Co Ltd, where
he stated that a corporation is an abstraction whose active and directing will must be sought in the person of
somebody who is the ‘directing mind and will of the corporation.’® Lord Denning further illustrated this in
HL Bolton (Engineering) Co Ltd v TJ Graham & Sons Ltd, comparing a company to a human body: while
subordinate employees are mere hands doing the work, the directors and senior managers are the brain and
nerve center; their state of mind is the state of mind of the company.’

The doctrine was firmly cemented in the landmark case of Tesco Supermarkets Ltd v Nattrass."® In this case,
the House of Lords held that a store manager, despite being in charge of a large supermarket, did not
constitute the directing mind and will of the sprawling corporate entity. Consequently, his pricing errors
could not result in the criminal conviction of the company. While the identification theory respects the
principle of moral culpability by requiring top-level involvement, it has proven highly ineffective in
prosecuting large, modern conglomerates. In decentralized corporations, decision-making is heavily
delegated, making it exceedingly difficult to trace a specific criminal act or intention to the central board of
directors, often creating a shield of impunity for large organizations.

The Aggregation Theory

Recognizing the structural deficiencies of the identification doctrine, legal theorists developed the
aggregation theory. This approach posits that the acts, omissions, and mental states of multiple individuals
within a corporation can be combined or ‘aggregated’ to establish corporate criminal liability, even if no
single individual possesses both the complete actus reus and mens rea.'' For example, if one corporate
officer possesses knowledge of a hazardous condition, and another officer performs an act that triggers the
hazard, the aggregation theory allows the court to combine the knowledge of the first officer with the act of
the second to form a complete corporate crime. This theory views the corporation as a distinct, holistic entity
with a unique corporate culture. It argues that a company's internal policies, unwritten rules, and
organizational structure can inherently promote or tolerate illegal behavior. By focusing on systemic,
institutionalized failures rather than isolating the intent of a single director, the aggregation theory provides
a highly effective framework for prosecuting complex corporate negligence, though its application remains
limited and heavily debated in traditional common law jurisdictions.

5. The Doctrine of Lifting the Corporate Veil in Criminal Jurisprudence

The Principle of Separate Legal Entity and its Abuse

The bedrock of corporate law is the principle of separate legal personality. As firmly established in the
landmark decision of Salomon v A Salomon and Co Ltd, a legally incorporated company is an independent
person in the eyes of the law, distinct from its founders, directors, and shareholders.!? This separation creates
a metaphorical veil or shield between the corporate entity and the human beings operating it. In civil and
commercial matters, this veil protects individuals from being held personally liable for the debts and
obligations of the company, thereby encouraging investment and entrepreneurial risk-taking.

However, the privileges of incorporation are granted by the state with the expectation that they will be used
for legitimate business purposes. When human agents exploit the corporate form as a facade to orchestrate

8 Lennard's Carrying Co Ltd v Asiatic Petroleum Co Ltd [1915] AC 705.

® HL Bolton (Engineering) Co Ltd v TJ Graham & Sons Ltd [1957] 1 QB 159, 172

10 Tesco Supermarkets Ltd v Nattrass [1972] AC 153.

' Celia Wells, Corporations and Criminal Responsibility (2nd edn, Oxford University Press 2001) 130.
12 Salomon v A Salomon and Co Ltd [1897] AC 22.
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criminal enterprises, launder illicit funds, or evade legal obligations, the strict application of the separate
personality doctrine becomes an obstacle to justice. In such circumstances, the law cannot permit the
corporate entity to serve as an impenetrable fortress for criminals. Consequently, both the legislature and the
judiciary have developed the doctrine of lifting or piercing the corporate veil. In criminal jurisprudence,
lifting the veil involves disregarding the independent personality of the company to identify, prosecute, and
punish the natural persons hiding behind it.

Statutory Exceptions and Piercing the Veil

The most direct method of piercing the corporate veil in criminal law is through statutory intervention.
Legislatures across various jurisdictions explicitly draft laws holding directors and principal officers
personally accountable for corporate crimes, particularly when the company is used to facilitate economic
sabotage, financial crimes, or severe regulatory breaches.

In Nigeria, the primary corporate legislation, the Companies and Allied Matters Act (CAMA) 2020, contains
several provisions that lift the veil. For instance, section 118 of CAMA 2020 imposes personal liability on
members if a company carries on business for more than six months with fewer than the statutorily required
minimum number of members.'> More relevant to criminal jurisprudence is section 672, which addresses
fraudulent trading. If during the winding up of a company it appears that the business was carried on with
the intent to defraud creditors or for any fraudulent purpose, the court may declare that the persons knowingly
party to the fraud shall be personally responsible, without limitation, for all or any of the debts or other
liabilities of the company. '*

Beyond general corporate law, specialized penal statutes in Nigeria heavily utilize statutory veil-piercing to
combat corporate criminality. The Advance Fee Fraud and Other Fraud Related Offences Act explicitly
states that where an offense under the Act is committed by a body corporate, every director, manager,
secretary, or other similar officer of the body corporate is severally guilty of the offense and liable to be
prosecuted and punished, unless they prove the offense was committed without their knowledge, consent, or
connivance.'> Similarly, the Economic and Financial Crimes Commission (EFCC) Establishment Act
empowers the state to prosecute individuals alongside the corporate entity they utilized to commit financial
crimes.'®

This statutory approach is mirrored in other jurisdictions. In South Africa, section 332(5) of the Criminal
Procedure Act directly lifts the veil by creating a presumption of guilt for directors when the corporation
commits an offense, effectively forcing the human agents to prove their innocence. !” In the United Kingdom,
environmental and health and safety legislation frequently contains clauses holding directors personally
liable if a corporate offense is attributable to their neglect or active consent.

Judicial Exceptions (Fraud, Evasion of Legal Duties, and Criminal Intent)

Where statutory provisions are silent, the courts exercise their inherent equitable jurisdiction to lift the
corporate veil to prevent injustice. The judicial approach to piercing the veil is generally cautious, as courts
are hesitant to erode the foundational rule in Salomon. However, criminal courts are far more willing to
disregard the corporate form than civil courts, particularly when the company is a mere sham or alter ego of
a criminal actor.

The primary judicial ground for lifting the veil is the presence of fraud or improper conduct. The courts will
not allow the statutory privilege of incorporation to be used as an engine of fraud. A classic illustration is

13 Companies and Allied Matters Act 2020, s 118

14 Companies and Allied Matters Act 2020, s 672

15 Advance Fee Fraud and Other Fraud Related Offences Act 2006, s 10

16 Economic and Financial Crimes Commission (Establishment) Act 2004, s 18
17 Criminal Procedure Act 51 of 1977, s 332(5) (South Afiica).
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the English case of Jones v Lipman.'® Here, the defendant entered into a contract to sell land but later changed
his mind. To evade a court order for specific performance, he transferred the land to a company he
exclusively owned and controlled. The court looked behind the corporate veil, describing the company as a
mask which the defendant held before his face in an attempt to avoid recognition by the eye of equity. The
company was ordered to transfer the land.

Another established judicial exception is the evasion principle. If an individual is under an existing legal
obligation or liability and deliberately creates a company to frustrate or evade that obligation, the court will
pierce the veil. This was demonstrated in Gilford Motor Co Ltd v Horne, where a former employee formed
a limited liability company explicitly to solicit the customers of his former employer, thereby attempting to
bypass a non-compete clause in his employment contract.'® The court issued an injunction against both the
individual and the company, treating them as the same for the purpose of the breach.

In the Nigerian judicial system, courts have consistently affirmed their readiness to lift the veil to expose
corporate criminality. In the case of FDB Financial Services Ltd v Adesola, the court emphasized that the
veil of incorporation will be lifted when the company is set up for fraudulent purposes or when it is acting
as a mere agent of the shareholders to commit illegal acts.?® Similarly, in Alade v Alic Nigeria Ltd, the
Supreme Court of Nigeria held that the veil can be pierced to prevent the evasion of legal obligations and to
ensure that justice is not defeated by a strict adherence to corporate legal fiction.?!

In the context of corporate criminal liability, lifting the veil serves a dual purpose. First, it ensures that the
actual human perpetrators of a crime cannot escape imprisonment simply because they acted through a
corporate vehicle. Second, it allows the state to seize the personal assets of the directors if the illicit proceeds
of the corporate crime have been transferred to them, thereby reinforcing the principle that crime must not
pay. The doctrine of lifting the veil acts as the ultimate safety valve in corporate law, ensuring that the
artificial shield of incorporation does not become a sword against society.

6. Comparative Analysis of Corporate Criminal Liability

The legal requirement to hold corporations accountable for criminal conduct is a universally recognized
principle. However, the precise methodology for attributing criminal liability varies significantly across
jurisdictions. This section undertakes a comparative evaluation of the legal frameworks governing corporate
criminal liability in Nigeria, the United Kingdom, the United States of America, and South Africa.

The Nigerian Legal Framework

The Nigerian legal system, heavily influenced by its colonial history, derives its foundational principles of
corporate criminal liability from English common law. In Nigeria, the general rule is that a corporation can
be held criminally liable for offenses, provided the offense is one that a legal fiction is capable of committing
and the prescribed punishment is not exclusively physical imprisonment or death.

The statutory basis for corporate liability begins with the Interpretation Act, which expressly defines a
‘person’ to include any body of persons, corporate or unincorporate.’? Consequently, penal statutes
referencing a ‘person’ generally apply to companies. The primary mechanism for attribution in Nigeria is
the identification doctrine. The courts look for the directing mind and will of the company to establish the
requisite mens rea. This common law principle is statutorily codified in the Companies and Allied Matters
Act (CAMA) 2020. Section 65 of CAMA 2020 provides that any act of the members in a general meeting,

18 Jones v Lipman [1962] 1 WLR 832.

¥ Gilford Motor Co Ltd v Horne [1933] Ch 935.

2 FDB Financial Services Ltd v Adesola (2000) 8 NWLR (Pt 668) 170.

2 glade v Alic Nigeria Lid (2010) 19 NWLR (Pt 1226) 111.

22 Interpretation Act, Cap 123 Laws of the Federation of Nigeria 2004, s 18(1).
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the board of directors, or a managing director while carrying on the company's business is treated as the act
of the company itself.?’

Nigerian courts have consistently applied this doctrine. In the seminal case of Mandilas & Karaberis Ltd v
Inspector General of Police, the court held that a corporate body acts through its human agents, and the
mental state of the company's manager constitutes the mental state of the company.? Furthermore, in
Attorney General of the Federation v Stanford, the court reaffirmed that a company can be indicted alongside
its principal officers for economic crimes.”

Procedurally, Nigeria has made significant strides to facilitate the prosecution of corporations. Before recent
legislative reforms, arraigning a corporation was procedurally difficult because a company could not
physically stand in the dock. However, the Administration of Criminal Justice Act (ACJA) 2015 resolved
this anomaly. Section 477 of the ACJA provides comprehensive rules for the trial of a corporation, allowing
a corporate entity to enter a plea of guilty or not guilty through a designated representative.?® Despite these
procedural improvements, the substantive reliance on the narrow identification doctrine means that securing
a conviction against a large, decentralized multinational corporation in Nigeria remains a highly difficult
task, as prosecutors struggle to link the criminal act of a low-level employee directly to the board of directors.

The United Kingdom

The United Kingdom is the historical birthplace of the identification principle. The English courts established
early on that a company could only be held liable for crimes requiring specific intent if the offense was
committed by someone representing the ‘directing mind and will’ of the corporation. This doctrine was
firmly entrenched by the House of Lords in Tesco Supermarkets Ltd v Nattrass.*’ In that case, the highest
court restricted the directing mind strictly to the board of directors, the managing director, or other superior
officers who carry out functions of management and speak and act as the company.

While the Tesco decision provided legal certainty, it created an enormous practical hurdle. As corporations
grew larger and corporate governance structures became more delegated, it became virtually impossible to
successfully prosecute large companies for serious offenses. This limitation was disastrously highlighted
following several public tragedies, such as the Zeebrugge ferry disaster and the Southall rail crash, where
widespread corporate negligence resulted in mass fatalities, yet no individual director could be proven to
have the requisite mens rea to secure a corporate manslaughter conviction.

In response to public outcry over corporate impunity, the UK Parliament enacted the Corporate Manslaughter
and Corporate Homicide Act 2007. This Act revolutionized English corporate criminal law by moving away
from the strict identification doctrine for cases involving death. Under Section 1 of the Act, a company is
guilty of corporate manslaughter if the way its activities are managed or organized by its ‘senior
management’ causes a person's death and amounts to a gross breach of a relevant duty of care.?® This focuses
on systemic organizational failure rather than isolating the mind of a single director.

Most recently, the UK recognized that the identification doctrine was also failing to deter financial crimes.
Consequently, the government passed the Economic Crime and Corporate Transparency Act 2023. Section
196 of this Act introduces a new ‘Senior Managers Test’ for specified economic crimes.? This reform
significantly broadens the scope of liability by holding a company criminally liable if a senior manager
commits an economic crime while acting within the actual or apparent scope of their authority. This

2 Companies and Allied Matters Act 2020, s 65

2 Mandilas & Karaberis Ltd v Inspector General of Police (1958) 3 FSC 20.

3 Attorney General of the Federation v Stanford (2019) 14 NWLR (Pt 1691) 120.
26 Administration of Criminal Justice Act 2015, s 477

2 Tesco Supermarkets Ltd v Nattrass [1972] AC 153.

% Corporate Manslaughter and Corporate Homicide Act 2007, s 1 (UK).

% Economic Crime and Corporate Transparency Act 2023, s 196 (UK).
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legislative evolution demonstrates the UK's deliberate shift towards a more comprehensive framework of
corporate accountability.

The United States of America

The United States adopts an entirely different and notably wider approach to corporate criminal liability,
prioritizing deterrence and strict corporate compliance. The federal legal system in the US does not rely on
the identification doctrine; instead, it utilizes the tort-based doctrine of respondeat superior (vicarious
liability).

This broad standard was established by the Supreme Court in the landmark 1909 case of New York Central
& Hudson River Railroad Co v United States.*® The Court held that a corporation could be held criminally
liable for the illegal acts of its employees or agents. For liability to attach under federal law, two elements
must be satisfied: first, the employee must have committed the offense while acting within the scope of their
employment; and second, the employee's actions must have been motivated, at least in part, by an intent to
benefit the corporation.

Crucially, the rank or status of the employee is entirely irrelevant under the federal standard. A multinational
corporation can be convicted of a federal crime based on the actions of a low-level, unauthorized sales clerk
or a junior subsidiary manager, even if the corporation explicitly forbade the illegal conduct. The underlying
philosophy is that because the corporation derives profits from the acts of its agents, it must bear the
corresponding criminal burden if those agents violate the law in pursuit of corporate interests.

However, recognizing that the federal standard is exceptionally aggressive, several individual US states
follow a slightly more restricted approach based on the Model Penal Code (MPC). Section 2.07 of the MPC
differentiates between types of offenses.’! For minor infractions and strict liability regulatory offenses, the
MPC applies broad vicarious liability similar to the federal standard. But for traditional, serious criminal
offenses, the MPC requires that the commission of the offense be authorized, requested, commanded,
performed, or recklessly tolerated by the board of directors or a high managerial agent. The US system,
therefore, operates on a dual track, utilizing sweeping federal vicarious liability to aggressively prosecute
white-collar crimes and enforce corporate compliance, while some states retain a more measured approach
for traditional penal code violations.

South Africa

South Africa provides a highly effective and unique model of corporate criminal liability that circumvents
the complexities of common law doctrines through sweeping, comprehensive statutory enactments. Instead
of relying on judicial interpretations of the ‘directing mind’ or importing tortious concepts, the South African
legislature directly codified an expansive form of vicarious liability into its procedural law.

The primary legal framework is contained in Section 332(1) of the Criminal Procedure Act 51 of 1977.%
This section expressly states that any act performed, or omission made, by a director or servant of a corporate
body in the exercise of their powers or in the performance of their duties, or in furthering or endeavoring to
further the interests of the corporate body, shall be deemed to have been performed or made by the corporate
body itself. This provision is extraordinarily wide. It statutorily imposes strict vicarious liability on the
corporation for the acts of any ‘servant’ (employee), regardless of their seniority, provided the act was done
in the furtherance of corporate interests. The prosecution in South Africa does not need to search for a
directing mind or prove that the board of directors authorized the crime. If an employee commits a crime
while working for the company, the company is automatically liable.

3 New York Central & Hudson River Railroad Co v United States 212 US 481 (1909).
31 American Law Institute, Model Penal Code (Official Draft 1962) s 2.07.
32 Criminal Procedure Act 51 of 1977, s 332 (South Africa).
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Furthermore, South African law takes a stringent approach to the individual human actors behind the
corporate entity. Section 332(5) of the Criminal Procedure Act creates a controversial but highly effective
mechanism for lifting the corporate veil. It states that when a corporate body commits an offense, every
director or servant of that corporate body shall also be deemed guilty of the same offense unless they can
adduce evidence to prove that they did not take part in the commission of the offense and could not have
prevented it. This effectively shifts the burden of proof, placing an absolute duty on company directors to
actively prevent criminality within their organizations or face personal criminal sanctions. The South African
model represents one of the most aggressive statutory frameworks for ensuring corporate criminal
accountability globally.

7. Sanctions for Criminal Corporations

Holding a corporate entity criminally liable is only a theoretical victory if the resulting sanctions fail to
impose a meaningful penalty. The traditional bedrock of criminal punishment is physical imprisonment, a
sanction structurally impossible to execute against an artificial entity. Consequently, the legal system has
been forced to innovate and develop alternative mechanisms for punishment, deterrence, and rehabilitation
specifically tailored for corporate offenders. The effectiveness of a jurisdiction’s corporate criminal
framework is ultimately judged by the strength and variety of the sanctions it can deploy.

Fines and Pecuniary Penalties

The imposition of a financial fine remains the most widely utilized sanction against criminal corporations
globally. While easily administered, its effectiveness is the subject of intense academic and judicial debate.
The primary criticism of corporate fines is the spillover effect; the financial burden inevitably falls on
innocent shareholders through reduced dividends, on employees through job losses or wage stagnation, and
on consumers through increased prices, rather than on the culpable human directors.

Furthermore, for massive multinational conglomerates, standard statutory fines are frequently absorbed as
mere operating expenses or the acceptable cost of doing business. A fine only serves as a deterrent if it
significantly outweighs the profit generated by the illegal activity. Recognizing this limitation, progressive
jurisdictions have moved away from fixed-sum fines. In the United Kingdom, the Sentencing Council
guidelines direct courts to impose fines based on a percentage of the offending corporation's annual global
turnover.* This ensures that the financial penalty is proportionate to the size of the company, making it a
painful deterrent even for the wealthiest organizations. Nigerian penal statutes still heavily rely on fixed
maximum fines, which quickly become obsolete due to inflation and the massive financial scale of modern
corporate crimes.

Corporate Probation and Remedial Orders

Because fines merely punish past behavior without correcting the underlying corporate culture, courts
increasingly utilize forward-looking sanctions designed to rehabilitate the company. Corporate probation
allows the court to intervene directly in the internal governance of a convicted corporation.

In the United States, federal courts frequently place convicted corporations on probation. The court may
mandate the appointment of an independent compliance monitor, paid for by the corporation, who is
embedded within the company to ensure that structural reforms are implemented, illegal practices are halted,
and rigorous ethical training is provided to employees.**

Similarly, in the United Kingdom, under the Corporate Manslaughter and Corporate Homicide Act 2007,
courts are empowered to issue remedial orders. A remedial order compels the convicted company to take
specific, court-mandated steps to rectify the safety management failures that led to the fatality and to alter

33 Sentencing Council, Corporate Manslaughter, Health and Safety and Food Safety and Hygiene Offences: Definitive
Guideline (2015) 5.

3* Vikramaditya Khanna, 'Corporate Criminal Liability: What Purpose Does it Serve?' (1996) 109 Harvard Law Review
1477, 1490.
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its internal policies to prevent future occurrences.® This form of structural sanction is vastly superior to a
simple fine because it actively cures the organizational defect.

Winding Up

The most severe sanction available against a corporate entity is compulsory dissolution, often referred to as
the corporate death penalty. If a corporation is formed primarily for illegal purposes, or if its legitimate
business is completely overwhelmed by systemic criminality, the state retains the power to revoke the charter
it originally granted. When a court orders the winding up of a company on the grounds of public interest or
illegality, the legal entity ceases to exist. Its assets are liquidated, its debts are settled, and the remaining
funds are confiscated or distributed. In Nigeria, under the Companies and Allied Matters Act 2020, the court
has the jurisdiction to order the winding up of a company if, in the opinion of the court, it is just and equitable
to do so, a provision that can be invoked against hopelessly corrupt entities.*® However, this sanction is
applied sparingly because of its catastrophic collateral consequences on innocent employees, creditors, and
the broader economy. It is reserved exclusively for the most egregious cases of corporate criminality.

Deferred Prosecution Agreements

One of the most significant modern developments in corporate criminal sanctions is the Deferred Prosecution
Agreement (DPA). Originally developed in the United States and subsequently adopted by the United
Kingdom via the Crime and Courts Act 2013, a DPA is a voluntary, court-approved alternative to a full
criminal trial.’”” Under a DPA, the prosecuting authority agrees to suspend criminal proceedings against a
corporation in exchange for the corporation agreeing to fulfill strict conditions. These conditions typically
include paying a massive financial penalty, compensating victims, fully cooperating with the prosecution of
individual directors, and implementing comprehensive, externally monitored compliance programs. If the
company fulfills all conditions over the agreed period, the criminal charges are formally dropped. If it
breaches the agreement, the prosecution resumes. DPAs have proven highly effective because they
encourage self-reporting by corporations, save the state the immense time and financial resources required
for complex corporate trials, and result in immediate structural reform within the offending company.
Currently, the Nigerian criminal justice system lacks a formal, statutory framework for DPAs, relying instead
on informal plea bargains that do not offer the strict supervisory benefits of a DPA.

Publicity Orders (Naming and Shaming)

A corporation’s most valuable asset is often its reputation and goodwill. Courts have recognized that severe
reputational damage can be a far more effective deterrent than a financial penalty. A publicity order compels
the convicted corporation to publicly advertise its own conviction, the details of the offense, and the amount
of the fine imposed. This naming and shaming can be ordered to take place in major national newspapers,
on the company’s own website, or via direct correspondence to its shareholders and customers. The resulting
loss of public trust invariably leads to a severe drop in share price and a loss of market share. This sanction
leverages the power of the free market to punish the corporate offender, hitting the company where it hurts
most: its brand equity.

8. Conclusion and Recommendations

The jurisprudential journey of corporate criminal liability represents a vital legal adaptation to the realities
of modern commerce. The strict application of the societas delinquere non potest maxim has been rightfully
discarded to ensure that artificial entities do not operate with impunity. Through this research, it is evident
that the central challenge of corporate criminal liability is not whether a corporation should be punished, but
how to accurately attribute human mens rea to a legal fiction.

35 Corporate Manslaughter and Corporate Homicide Act 2007, s 9 (UK).
36 Companies and Allied Matters Act 2020, s 571(1)(¢)
37 Crime and Courts Act 2013, sch 17 (UK).
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The comparative analysis reveals a distinct divergence in global approaches. The United States and South
Africa utilize expansive, strict liability models based on respondeat superior and comprehensive statutory
codification, prioritizing aggressive deterrence and placing an absolute burden on corporations to police their
employees. In contrast, Nigeria and the United Kingdom have historically relied on the narrower
identification doctrine, prioritizing moral culpability by requiring the involvement of the directing mind and
will of the company. However, the inherent flaws of the identification doctrine in prosecuting large,
decentralized conglomerates have prompted the United Kingdom to enact progressive legislation, such as
the Senior Managers Test in the Economic Crime Act 2023, leaving Nigeria behind in its reliance on outdated
common law principles.

Furthermore, the study concludes that holding a corporation liable is futile if the available sanctions are
weak. Traditional fines are severely inadequate. Modern corporate justice requires structural interventions,
such as corporate probation, remedial orders, and Deferred Prosecution Agreements, to genuinely reform
corporate behavior rather than merely taxing it.

Based on the comparative analysis and the identified weaknesses in the current Nigerian legal framework,
the following comprehensive legal reforms are highly recommended:

Statutory Expansion of the Attribution Rules: The Nigerian National Assembly must amend the Companies
and Allied Matters Act and relevant penal statutes to officially move beyond the rigid identification doctrine.
Nigeria should adopt a framework similar to the UK Senior Managers Test, whereby a corporation is held
criminally liable if an offense is committed or facilitated by any senior officer responsible for managing a
substantial segment of the company's activities, regardless of whether they sit on the central board of
directors.

Enactment of a Corporate Manslaughter Act: Nigeria urgently requires a dedicated Corporate Manslaughter
Act. With persistent fatalities in the oil and gas sector, building collapses, and manufacturing accidents often
caused by systemic negligence, prosecutors need a law that focuses on the gross breach of a duty of care by
the organization as a whole, rather than the impossible task of proving the specific lethal intent of a single
managing director.

Formal Introduction of Deferred Prosecution Agreements: The Administration of Criminal Justice Act
should be amended to establish a formal, transparent, and judicially supervised framework for Deferred
Prosecution Agreements. This will incentivize corporate self-reporting of economic crimes, ensure the rapid
recovery of illicit funds, and mandate the implementation of anti-corruption compliance programs within
Nigerian corporate entities.

Diversification of Corporate Sentencing Options: Nigerian judges must be statutorily empowered to utilize
a wider array of corporate sanctions. The law should explicitly provide for corporate probation, remedial
orders to fix environmental or social damage, and publicity orders. Furthermore, financial penalties for
corporate crimes must be statutorily tied to a percentage of the company's annual turnover to ensure the fines
are felt by massive multinational corporations operating within the jurisdiction.

Strict Judicial Application of Veil Piercing: The Nigerian judiciary must adopt a more aggressive posture in
lifting the corporate veil in criminal matters. When a corporation is convicted of a crime, courts should
proactively utilize statutory provisions to investigate and hold the human directors personally accountable,
ensuring that the corporate shield is never used as a sanctuary for individual criminality.
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