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Abstract

This article is an appraisal of the legal framework for carriage of goods by sea in Nigeria. From inception in the 13"
century, paper bill of lading (B/L) became a crucial document in international trade. However, it later exhibited some
serious flaws which included susceptibility to fraud and delay in arrival at the destination port with the attendant
demurrage costs. This prompted stakeholders in the shipping world to seek alternative ways of documentation which
led to the introduction of electronic bills of lading (e-Bs/L) in international trade in mid 1980s. Unfortunately, since
the introduction of e-Bs/L over 40 years ago, its implementation in Nigeria has been slow. The objective of this paper
is to critically analyze Nigeria’s legal framework for carriage of goods by sea, comprising the Admiralty Jurisdiction
Act, 1991 and the Evidence Act, 2011, in order to find out what legal issues have inhibited the implementation of e-
Bs/L in Nigeria. This paper employed the doctrinal research methodology, adopted the functional equivalence
approach and found that Nigeria’s legal framework for carriage of goods by sea is grossly inadequate in supporting
the implementation of e-Bs/L in Nigeria. This paper concluded that this inadequacy has been a major legal obstacle
in implementation of e-Bs/L in Nigeria. Consequently, this paper strongly recommends that Nigeria's legal framework
should be comprehensively reviewed by Nigeria’s legislature by adopting appropriate provisions of the Comite
Maritime International and the United Nations Commission on International Trade Laws’ Model Laws on Electronic
Commerce; Electronic Signatures, and Electronic Transferable Records.
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1. Introduction

The history of bill of lading (B/L) is interwoven with mercantile law.! Materials for the early history of B/L are very
scanty owing to the customary nature of the rules of mercantile law.? However, available evidence shows that B/L
originated from the books of registry in which records of goods shipped were kept by the ship’s clerk and was of the
nature of the document of title which, at the end of the voyage, manifested the merchant’s right to the goods shipped.?
The use of B/L became widespread during the Sixteenth Century and continued to develop as a respected document
in international trade.* Growing trade eventually necessitated the transfer of title in the goods before their arrival.’
This custom emanated from the development of international trade when consignors no longer travelled with their
goods for sale abroad but merely consigned the sold goods to buyers at the destination ports.® Consequently, it became
necessary to endorse the B/L to a third parties in order to effect the transfer of the goods. Thus, the B/L became a
negotiable instrument in cases where the consignor required transfer of possession and ownership in the cargo while
it was still in transit.” International trade in goods involves many parties which include carriers, distributors, cargo
interests, banks, insurers, government agencies, terminals, immigration and customs authorities.® Traditionally, many
paper documents needed to be generated, copied and sent all over the world. Though the traditional paper bill of
lading has served the shipping industry for centuries, it has developed some obvious short-comings.’

The advent of containerization and other changes in ship design and navigation have greatly enhanced the speed and
efficiency with which goods can be transported.'? This often results in cargo arriving at ports of discharge earlier than
the bill of lading.!! Consequently, this also results in delays, deterioration of the cargo and demurrage costs as the
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cargo will often not be released to the consignee unless the relevant documents are presented.'? In addition, paper bill
of lading is prone to fraud.!> Fraud in the paper documentation is relatively common as one out of the original set of
bills of lading issued by the carrier can be misused.'* These flaws of the paper bills of lading (Bs/L) prompted
stakeholders in the shipping industry worldwide to start seeking alternative ways of documentation in international
trade and this led to the introduction of electronic bills of lading (e-Bs/L) which has the advantages of eliminating
fraud and saving cost and time. ">

In spite of the fact that it has been over 40 years since the commencement of efforts towards the replacement of paper
bills of lading with electronic bills of lading, coupled with the obvious advantages that international trade and the
shipping industry world-wide stand to gain by it, majority of transport documents are still issued in paper form and
sent around the world to consignees of goods through courier.'® This is because, given the fact that a wide range of
interests are involved in international shipping,!” electronic bill of lading can only be successful if it can fulfil the
same functions as the traditional paper bill of lading to the satisfaction of all the interests involved in an international
maritime transactions.'®

Nigeria has a coastline of over 750 kilometers and about nine major seaports, excluding oil terminals, with the national
ports possessing a cargo handling capacity of about 35 million tons per annum of exports and imports.'® As a maritime
nation, Nigeria cannot afford to lag behind as she has a lot to gain in international trade by embracing the emerging
trend in the use of electronic bills of lading. However, Nigeria’s present legal framework and electronic infrastructure
do not seem to be adequate for responding to the challenges of the electronic bill of lading.?°

This paper aims to contribute to the replacement of paper Bs/L with e-Bs/L in Nigeria. The specific objectives of this
study are to: find out what major legal issues have inhibited the replacement of paper (Bs/L) with (e-Bs/L) in Nigeria;
and to suggest the way forward in terms of appropriate legal reform options that will facilitate the replacement of
paper Bs/L with e-Bs/L in Nigeria.

2. Conceptual Review

Bill of Lading

Bill of lading (B/L) has been defined as a document that is issued by the master or carrier to the shipper,?' which deals
primarily with the transportation or carriage of goods to the consignee.?? Article 1 of the Hamburg Rules?® defined
B/L as a document which evidences a contract of carriage of goods by sea and the taking over or loading of the goods
by the carrier, and by which the carrier undertakes to deliver the goods against surrender of the document. A provision
in Article 1 of the Hamburg Rules that the goods are to be delivered to the order of a named person, or to order, or to
bearer, constitutes such an undertaking. Thus, it can be defined as a document issued by or on behalf of, a carrier or
master to a sender, known as the shipper or consignor, which covers the conveyance of specified goods to an ultimate
receiver, known as the consignee. Alternatively, the B/L can be defined as a document which evidences a contract of
carriage by sea and the taking over or loading of the goods by the carrier, and by which the carrier undertakes to
deliver the goods against the surrender of the document. Accordingly, it can be deduced that functions of the
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traditional paper B/L are: receipt of goods for shipment; evidence of contract of carriage of goods by sea; and prima
facie document of title.?*

Electronic Bill of Lading: Electronic bill of lading (e-B/L) has been defined as a creation of new species of traditional
Bs/L in electronic form whereby data is inserted in a computer and transmitted electronically using electronic
messages.?’ This document replicates all functional features of a traditional paper-based B/L, namely: receipt of goods
shipped; evidence of contract of carriage of goods by sea; and prima facie document of title.?® Electronic bill of lading
also contains necessary information of the cargo to be shipped by the carrier, like the name of the shipper, the
description of the goods, the date and place of receipt of the goods, a reference to the carrier’s terms and conditions
of carriage as well as private keys to be used in subsequent transmissions.?” The Comite Maritime International Rules
(CMI Rules) for Electronic Bill of Lading are similar to the procedures for issuing paper-based B/L.?

The Functional Equivalent Approach: This study is hinged on the ‘functional equivalence’ approach which was the
underlying theoretical framework adopted by the CMI Rules? and the United Nations Commission on International
Trade Laws (UNCITRAL)*® Model Law on Electronic Commerce, 1996, both of which have respectively made
tremendous efforts at proffering solutions to the major legal challenges which have inhibited the replacement of paper
with e-Bs/L globally. The CMI Rules and the UNCITRAL Working Group III on transport Law discussed the
‘functional equivalence’ approach as one of the legal approaches to establish electronic transport documents. Going
by this approach, the UNCITRAL Draft Instrument simply declared that electronic documents are to be accorded the
same legal and commercial status as paper-based documents by the applicable (national or international) law.!
According to UNCITRAL, the ‘functional equivalence’ approach is based on an analysis of the essential purposes
and functions of the paper-based B/L requirements with a view to determining how those purposes or functions could
be fulfilled through electronic commerce techniques.*?

Emmanuel,>® examined the COGSA 19923* on e-Bs/L and suggests that, there are no clear or specific provisions
under the present English law to recognize e-Bs/L, particularly as documents of title. For instance, Goldby argues
that the e-B/L systems designed to operate under English law must be based on multipartite agreements that affect
the desired transfers of right through the concepts of ‘novation and attornment’. Examples of multipartite agreements
are those under the contract forms of Korea Trade Net (KTNET),?® Bolero Rulebook and others. It appears that under
some laws where e-B/L is clearly recognized, for example, Australian law, there is no need to rely on the principles
of ‘novation and attornment’ to transfer title under Bolero bills of lading (BBL). Therefore, the concepts of ‘novation
and attornment’ are applied under the contract forms which are governed by English law that lacks a clear recognition
of e-Bs/L as equivalents of paper Bs/L. Onuoha et al** examined the different forms of electronic signatures which
exist in Nigeria as well as the legal effects and adequacy or otherwise of Nigeria’s legal framework which deals with
their recognition. The study adopted the doctrinal research method and observed that the issues of legality, integrity,
confidentiality, non-repudiation and reliability of Nigerian parties in modern internet and cyberspace transactions and
contracts discourage parties from using the available technology, mainly because parties cannot be bound by such
transactions within the current legal framework. Quentin3’ investigated the legal compliance of electronic bill of
lading. The objective of the study was to discuss the existing standards and regulations of legal regimes such as the
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Rotterdam Rules,*® the UNCITRAL Model Law on Electronic Transferable Records (MLETR)*® and the Electronic
Data Interxchange (EDI)*® and to examine to what extent these rules can support the implementation of the e-B/L.
The study adopted the doctrinal research methodology and found that the MLETR is limited as a guideline to national
legislatures while the Rotterdam Rules have not yet been supported by enough countries to come into effect.

3. A Critical Analysis of Nigeria’s Legal Framework for Contract of Carriage of Goods by Sea

Nigeria’s legal regime for carriage of goods by sea is governed by the Admiralty Jurisdiction Act, (AJA) 1991*' which
incorporated the Hamburg Rules*? and the Nigerian Evidence Act (EA),** 2011 which introduced provisions that take
cognizance of computer-generated evidence or documents. The AJA 1991 was specifically enacted to regulate the
contract of carriage of goods by sea between shipper and carrier for the shipment of goods** while the Evidence Act
2011, which has made provisions for the admissibility of electronic evidence, is also considered relevant as part of
the legal framework for adjudicating cases relating to e-Bs/L in Nigeria. This is in line with the provision of the 1999
Constitution of the Federal Republic of Nigeria (CFRN, 1999),% which specifically grants the Federal High Court
(FHC) of Nigeria the exclusive right to adjudicate on all civil causes and matters relating to Admiralty Jurisdiction.
In other words, Nigeria’s legal regime which governs the contract of carriage of goods by sea comprises the AJA,
1991 and the EA, 2011.%6 Although there are no provisions in the AJA on e-Bs/L, the respective definitions of
‘writing’ and the validation of ‘electronic signature’ in Articles 1(8) and 14(3) of the Hamburg Rules, would appear
to be an endorsement of e-B/L under the Hamburg Rules regime, provided an e-B/L is not barred under some other
national legislation.’

Admiralty Jurisdiction Act (AJA) 1991

The AJA, 199148 has 27 Articles, including the Hamburg Rules,*® as stated earlier. The jurisdiction of AJA applies in
respect of carriage of goods by sea from any Federal port of Nigeria to any other port whether in or out of Nigeria.
The jurisdiction of the Federal High Court (FHC), as stated above, applies to all ships irrespective of the place of
residence or domicile of their owners>® and to all maritime claims, wherever arising.’! Article 1 of the AJA provides
for the definition of the admiralty jurisdiction of the FHC of Nigeria, which includes jurisdiction to hear and determine
any question relating to a proprietary interest in a ship or aircraft or any marine claim specified in Article 2 of the
Act.>? Ordinarily, Nigerians and their business partners can adopt and participate in some of the registry systems like
the Bolero and Ess-Data Bridge as private arrangements to circumvent the challenge of the document of title function
of the B/L in an electronic environment.>* However, it should be borne in mind that jurisdiction over Bolero bills of
lading resides in the United Kingdom (UK) courts while the UK or the United States of America (USA) courts
exercise jurisdiction over Ess-Data bridge e-Bs/L.>* Section 20 of AJA has been interpreted by the Nigerian courts
in some cases as a statutory prohibition against maritime arbitral agreements and foreign jurisdiction clauses in Bs/L
and charterparties over which Nigeria’s FHC would ordinarily have had jurisdiction and that such arbitral agreements
or foreign jurisdiction clauses are null and void for being offensive against that section of AJA.> However, in Owners
of M.V. Lupex, Nigeria’s Court of Appeal, relying on Nigeria’s Supreme Court’s decision, specifically held that
Section 20 of AJA does not prohibit foreign arbitral clauses in contracts of carriage of goods by sea.’® This is in
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contradiction to foreign jurisdiction clauses in maritime contracts which the Supreme Court of Nigeria (SCN) has
made abundantly clear constituted an ouster of the maritime jurisdiction of Nigeria’s Federal High Court.>’

It can be argued that a schedule to the Hamburg Rules,*® which preserves the rights of parties to make their own
arbitral agreements in their contracts of carriage of goods by sea,>® effectively repealed the provision of Section 20 of
the AJA by necessary implication and laid to rest any confusion regarding same.*® However, while Olaniyan insists
that the Hamburg Rules have not repealed Section 20 of AJA and that a claimant could still invoke its provisions in
circumstances falling outside the purview of Article 21 of the Hamburg Rules,®' Olawoyin agrees that arbitration
agreements in contracts of carriage of goods by sea do not oust the maritime jurisdiction of the Federal High Court
so as to be considered offensive to the provisions of Section 20 of the AJA.®? In any event, even with the repeal of
Section 20 of the AJA, Nigerian courts will still assume jurisdiction not withstanding any foreign arbitral or
jurisdiction clauses if, upon proper consideration of all the relevant circumstances, it considers itself to be the most
appropriate and convenient forum for resolution of such disputes arising under the Bolero, Ess-Databridge or the
Korea Trade Net (KTNET) B/L.%

Evidence Act 2011

Unlike the AJA, Nigeria’s Evidence Act, 2011, which is part of the legal regime for carriage of goods by sea,
specifically provides for the admissibility of electronic evidence® and elaborately provides for the admissibility of
documents produced by a computer.®> The Evidence Act defines computer as ‘any device for storing and processing
information’.®® The Act also defined document to include any device by means of which information is recorded,
stored or retrieved, including computer output.®’” Although the Evidence Act did not specifically mention B/L, it can
safely be inferred from the definitions above that Bs/L are documents which can be processed, generated, recorded,
stored and produced by the computer.

4. Legal Requirements for Electronic Bills of Lading

Requirements for Originality/Document

One of the major legal obstacles in the recognition of e-B/L is whether it can be regarded as a document.®® As
mentioned earlier, the Admiralty Jurisdiction Act did not specifically mention the bill of lading. The Act also failed
to define the word ‘document’. Further, nothing in the provisions of AJA referred to electronic bills of lading.
However, Nigeria’s Evidence Act, 2011 specifically provides for the admissibility of electronic evidence® and
substantially provides for the admissibility of documents produced by a computer.”’ The Evidence Act also defines
‘computer’ as ‘any device for storing and processing information, ..."”" The Act further defines ‘document’ to include
any device by means of which information is recorded, stored or retrieved including computer output.”> Although the
Evidence Act did not specifically mention electronic bill of lading, it can safely be inferred from the definitions above
that electronic bills of lading are documents which can be processed, generated, recorded, stored and produced by the
computer. At least, in the interim, this interpretation could serve to cure the visible defects of the AJA, especially
with respect to electronic bills of lading.

Requirement for Signature
The most common form of authentication required by local and international laws is a manual signature.” The
function of signature is very significant not only because it authenticates the parties to a contract but it also evidences
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an intention to be legally bound.”™ The signature is also very important as far as the bills of lading are concerned.”
The master of the ship which carries the goods, acting on behalf of the carrier, acknowledges that the goods have
been loaded in good condition and order by signing the bill of lading.”® It is, however, observed that, by the customs
of merchants, the goods in transit can be re-sold many times only if the negotiable paper-based B/L has been used in
transporting the goods.”” The rules require a negotiable B/L to be signed by the holder in order to transfer the title to
a subsequent holder. These procedures of endorsing the traditional paper-based B/L should also be applied to e-B/L
where the parties opt to use such a document.”® It is obvious that neither the AJA 1991 nor the Evidence Act 2011
specifically provided for electronic signature as an equivalent to manual signature. This is because these Acts did not
contemplate the replication of paper bills of lading at the time of drafting the bills. This requirement of electronic
signature is key and fundamental to the e-B/L’s document of title function. It is, therefore, doubtful if the courts in
Nigeria will recognize electronic signature. Consequently, this legal uncertainty can only be resolved by legislation.”
A move toward electronic signature and authentication can be seen in the Hamburg Rules which states that ‘signature
on the bill of lading may be in handwriting ... or made by any other mechanical or electronic means, if not inconsistent
with the law of the country where the bill of lading is issued’.®° This can also be seen in the Rotterdam Rules, which
expressly recognize the use of e-B/L as the transport document equivalent to paper B/L, as it provides that: ‘an
electronic transport record shall include the electronic signature of the carrier or a person acting on its behalf ...
electronic signature shall identify the signatory in relation to the electronic transport record and indicate the carrier’s
authorization of the electronic transport record’.®!

Document of Title and Negotiability of Electronic Bill of Lading

Negotiable document of title is a key function of the traditional paper-based bills of lading.®? The question is whether
negotiability and transferability can be effected electronically.®? Before responding to this question, it is important to
understand this key function of the traditional B/L.3* Previously, the function of negotiability was treated together
with the function of a document of title.3> However, since the case of Rafaela S, it is clear that these two functions
have to be considered independently.®” Thus, in this case, the House of Lords held that a straight bill of lading qualifies
as ‘a bill of lading or similar document of title’ in the sense of Article 1(b) of Hague/Visby Rules.®® A bill of lading
does not have to be negotiable. Negotiability is, therefore, an additional function attributed to a B/L by the will of the
parties.®’

Different attempts have been made by various projects in order to overcome the issue of negotiability in e-Bs/L. Two
of such attempts were made by the Comite Maritime International Rules (CMI Rules) United Nations Commission
on International Trade Laws (UNCITRAL) Model Laws on Electronic Commerce; Electronic Signatures and
Electronic Transferable Records through their approach of functional equivalence.”® This resulted from different
recommendations on various proposals concerning the issue.”! United States of America had the view that what is
being transferred is not the paper or the EDI message (these being just the medium) but the rights and/or title to the
subject of the transaction.”

5. Findings
Specifically, the major legal issues inhibiting the implementation of e-Bs/L in Nigeria are:
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(i) The Admiralty Jurisdiction Act (AJA) 1991° did not make any specific provision for bill of lading.

(ii) Neither the provisions of AJA 19914 nor those of the Evidence Act, 2011°° mentioned electronic bill of lading.
(iii) Neither of the two Acts which constitute Nigeria’s legal framework for carriage of goods by sea provided for
electronic signatures.

(iv) Though carriage of goods by sea was mentioned several times in the AJA 199
(v) The AJA 19917 failed to define the word ‘document’.

(vi) Though the admissibility of e-Bs/L can be inferred from the elaborate provisions of the Evidence Act 2011,%8 it
is not enough to cure the fundamental defects of the Admiralty Jurisdiction Act 1991,%° in addressing the salient issues
required for the effective replacement of paper-based Bs/L with e-Bs/L in contracts of carriage of goods by sea in
Nigeria.

1,7 it was not specifically defined.

6. Conclusion and Recommendations

There is an urgent need for a comprehensive review of the AJA, 1991 to adequately provide for the use of e-Bs/L in
contracts of carriage of goods by sea and in response to the specific requirements of modern ways of doing business
worldwide. In doing so, serious attention must be paid to recent developments in communication technology which
provides the modern infrastructure and conducive environment for e-commerce. The need to align the Nigerian
electronic bill of lading laws with what obtains across the globe is informed by the fact that electronic commerce and
international shipping are cross-border engagements. Given the obvious inadequacies of the provisions of the AJA,
1991'% and the Evidence Act, 2011'°! as regards the replication of paper Bs/L with e-Bs/L in Nigeria, this study
strongly recommends that these two Acts, which presently constitute the legal regime for carriage of goods by sea in
Nigeria, be completely reviewed by the legislative arm of Nigeria’s Government (the National Assembly). In order
to align Nigeria’s legal regime for carriage of goods by sea with what obtains across the globe, Nigeria’s National
Assembly should adopt the reform options specifically provided by the CMI Rules'*? and the UNCITRAL Model

Laws on Electronic Commerce;'? Electronic Signatures;'* and Electronic Transferable Records.'%
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104 UNCITRAL launched the Model Law on Electronic Signature (MLES) MLES, 2001 <https://www.uncitral.org> accessed 8
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