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Abstract

The concept of euthanasia sits in stark contrast to the deeply ingrained doctrine of sanctity of life that permeates every society.
Sanctity of life is an inviolable natural principle rooted in every human consciousness, transcending religion, culture, or law.
Hence, the conscientious advocacy for its preservation and respect as reflected in every legal system cannot be overemphasized.
Provisions of several enactments in Nigeria proscribe acts intentionally causing the death of another, irrespective of the motive.
However, evolving societal values call for review of these stringent rules to accommodate circumstances where a dying person’s
request for euthanasia cannot be ignored especially when going through the torture of death. Adopting the doctrinal research
methodology, this paper examines the legal framework of euthanasia in selected jurisdictions. It has become necessary that
Nigeria go back to the drawing board to reconsider its position on euthanasia. Taking a firm stand on giving room for
euthanasia, accommodating and balancing peculiar fate of the dying patient with his right to live and his right to die,
encouraging better palliative care among other recommendations will ensure compassionate end-of-life-care.
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1. Introduction

From time immemorial, issues of life and death have been components of philosophical thoughts. Worldwide, discussions on
euthanasia have sparked intense controversy and differing opinions.' These differences are largely shaped by legal, religious,
cultural, ethical or socioeconomic considerations which present formidable challenges to legal systems worldwide.? It has
formed the foundation of advocacy for public policies and laws that may be beneficial or detrimental to the human society.
Modern societies make policies most times based on utilitarian perceptions- all for the greater good of the people and sometimes
based on individualistic perception or choice.’ However, where individual choice does not affect public good, the law may not
blink an eye but where it affects public good then it calls for concern. Euthanasia is associated with several moral dilemmas
starting with human rights and in particular, the respect for human life.* Human rights are fundamental and said to be inalienable
because they flow from and protect the core of human existence. Infringing them is tantamount to ‘distorting humanhood,’
‘destroying humanity’ and endangering the value of human existence.’ The value of human life is a universal norm that is
acknowledged. This right is sacrosanct and inviolable.® Therefore, the respect for life is non-negotiable and must be protected
from the moment of conception until natural death.” Where this right is not protected the value placed on human life is deflated
and opened to risk. On the other side of the divide is the issue of death. Death is an inevitable phenomenon that every human
is destined for. It is a debt owed to nature, which everyone must eventually pay. The right to a dignified life comes with the
right to a dignified death which every human desires.® A dignified death encompass dying painlessly but not everyone is
privileged to experience this.’ Even though the agony of dying may be unavoidable, the burden of taking care of a terminally
ill person in intractable pain is difficult to bear. The global discourse on euthanasia is rapidly evolving with several jurisdictions
adopting permissive approaches, albeit under strict regulatory safeguards. The right of choice to die is hinged on the basis that
euthanasia is a simple solution to the tragedy of a badly managed terminal illness paving way for a gentle and easy death.!®
Euthanasia has been argued not to be a legal wrong as it does not affect any other person or have any negative effect on the
public. If the procedure is indeed an expression of an individual right to die, then it may be important to address inherent
tensions between the proscription of euthanasia and the enforcement of fundamental human rights.

Nigeria is a nation grappling with the intersection of traditional values, evolving socioeconomic realities, and a burgeoning
human rights consciousness. Nigeria is therefore a compelling case study for exploring the legal framework surrounding
euthanasia and its inherent constitutional tensions. This paper navigates the restrictive provisions of Nigerian criminal law, the
aspirational guarantees enshrined in the Constitution, and the growing voices advocating for a more nuanced and compassionate
approach to end-of-life decisions. By appraising the extent of absorption of euthanasia into the legal system of jurisdictions
examined, learning points for Nigeria are drawn.
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2. Conceptual Clarification and Classification of Euthanasia

Euthanasia is from Greek words ‘eu’ and ‘thanatos’ which means ‘good death’. Euthanasia is an act that brings death in order
to shorten or relieve the suffering of a terminally ill person.'' Euthanasia has been likened to suicide orchestrated by an
individual with the assistance of a health practitioner who facilitates the act, hence it is referred to as ‘physician assisted
suicide.’'? The act is usually at the patient’s request and in his interest.'® Persons in need of aid-in-dying are usually experiencing
intractable pains, terminally ill, in a vegetative condition, and for them, death is inevitable.'* An euthanasia-decision is usually
made by the patient himself, but when he is too ill to do so, his relatives, medics or the courts can order it."* The essence of
obtaining ‘informed consent’ of the victim is based on the recognition of every individual right to accept or refuse treatment
and/or diagnostic tests proposed by physicians'® and that the patient exercised his autonomy in considering the information
received from the physician.!”

Euthanasia may be categorized into Voluntary Euthanasia, Involuntary Euthanasia and Non-voluntary Euthanasia.'® Voluntary
euthanasia is when an individual expresses the desire for his life to end and gives informed consent to that effect. In this state
the patient is asking for help with dying and refuses burdensome medical treatment or he may be asking for medical treatment
to be stopped, or life support machines to be switched off, he may refuse to eat or take medications.'” The Physician must be
sure the patient is well informed of his situation, his decision is well considered and he gives unequivocal consent usually
documentary so as to escape liability for murder.?’ Euthanasia is involuntary where an individual can neither decide his fate,
nor express his wish to live or die.?! Usually such person is either in a vegetative state, in coma, is too young, senile, severely
mentally retarded, or brain damaged. As a result, the decision is left to a proxy. In diredale National Health Service Trust v
Bland,**Bland suffered catastrophic irreversible brain damage as a result of a punctured lung which left him in a persistent
vegetative state on life support machine and being fed with a tube. The court held that since there was no potential for
improvement, Bland’s treatment was not in his best interest and it was lawful to withhold the life-extending treatment being
administered.

The procedure adopted in executing euthanasia could be passive or active. Passive euthanasia is simply allowing the person to
die, either by withholding treatment or by discontinuing such treatment, once begun.? Active euthanasia on the other hand, is
taking positive steps to terminate life, such as the administration of a toxic substance or the injection of an air bubble into the
blood stream.? In the case of Aruna Shanbaug v. Union of India,® Shanbaug had been in a vegetative state for thirty-seven
years. The Court rejected active euthanasia by means of lethal injection. The court ruled that while the constitutionally
guaranteed right to life does not include right to die, in certain circumstances, passive euthanasia could be allowed.

Arguments in support of euthanasia have always been based on alleviating the pain of a patient who request for it; failure of
which would be tantamount to lacking compassion.?® Denial of euthanasia is seen as a breach of right to personal autonomy,
the right to decide what should happen to one’s own body and life.?’ It has been argued that it is immoral to compel people to
continue to live with unbearable pain and suffering.?® If a competent adult has the right to refuse treatment and cannot be forced
to undergo treatment he has not consented to, why should he not be able to exercise that right to die the way he wants t0?? On
the other hand, euthanasia has been argued to reduce unnecessary financial burden on the patient’s family.** Perhaps, it saves
family and friends the emotional burden and pain of seeing their loved one go through excruciating agony that will eventually
end in death, thereby devaluing human life.?!
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Opposition against euthanasia on religious ground is hinged on the belief that since life is a gift from God, only God has the
power to take it away.” Thus, it is not within the rights of any individual to decide how and when they die. The procedure can
be a cloak to cover annihilation of the weak, old and vulnerable persons in the society™ Euthanasia has been criticized because
of its negative effect on the medical profession. It is said to undermine the trust in the patient-physician relationship.* It is
antithetical to place a doctor’s role as a ‘healer’ side-by-side his role as a ‘killer’ when carrying out euthanasia. The switching
of roles would likely pose societal risks and the downward slope could lead to gradual erosion of ethical boundaries.

While it is a general notion that the patient’s protection, treatment and to some extent life and death (with dignity) largely
depends on the physician-patient-relationship, the need for legalizing euthanasia is still largely debated at both national and
international platforms. Not all countries have come to terms with legalizing euthanasia especially as it relates to taking lives.
Some jurisdiction’s absorption of euthanasia into their legal system is qualified and limited to when it becomes absolutely
unavoidable, while in others, it is illegal and criminalized.

3. Legal Framework on Euthanasia in Nigeria

Suicide, assisted or not, in Nigeria is generally an abomination.>> The non-acceptance of euthanasia in Nigeria and similar other
jurisdiction is based on the religious and moral principle of the sanctity of the human life. The sanctity of human life is a notion
that is interpreted subjectively, based on an individual or group’s perspective. Although no specific legislation regulates
euthanasia in Nigeria, there are enactments addressing the need to protect sanctity of life. Provisions of these enactments
prohibit the illegal deprivation of a person’s right to life, whether consented or not. These include the 1999 Constitution of
Nigeria (as amended), Rules of Professional Conduct for Medical and Dental Practitioners (Medical Code of Ethics) made
pursuant to the Medical and Dental Practitioners Act, Criminal Code, Penal Code, among others. Some of these enactments
will be analyzed briefly.

One important duty of a medical practitioner is the preservation of life. A doctor should not terminate life whether the patient
is in sound health or terminally ill. It amounts to a breach of professional ethics and the Hippocratic Oath if a practitioner
terminates the life of a patient even at the patient’s request. The administration, prescription or supply of drugs to a patient with
the intention of helping him end his own life is proscribed. Undertaking these acts under the guise of acting in the best interest
of the patient is ethically wrong.**Though the ethical code serves as guidelines, it appears in reality they are not judiciously
followed. Instances abound where doctors in Nigeria would not admit or attend to patients even under emergencies, until
minimal deposit of medical fees have been made. There are allegations of gunshot-wound-patients turned back from accessing
health care for non-possession of police report.’ The assertion that life is valued and active euthanasia is not encouraged by the
medical profession sound hypocritical because passive and involuntary euthanasia are allegedly conducted indiscriminately.
Where this is the case, what justification would stakeholders have for not legalizing euthanasia for terminally ill patient who
are at the edge of painful death?

Several sections of the Nigerian Criminal Code and Penal Code criminalize euthanasia.’® Hastening the death of another person
amounts to murder.** Counselling any person to kill himself is a felony.*> An attempt to commit suicide attracts one year
imprisonment.*! Generally, killing a person is unlawful unless such death is authorized by law.** The degree of criminal
responsibility only reduces to manslaughter where the act is unintentional. Consent by a victim to his own death does not affect
the criminal responsibility of the person who assist in the killing, and same cannot be raised as a defense under the law.* In
State v Okezie,* the accused, a native doctor prepared charms for the deceased. The deceased invited the accused to test the
potency of the charm by firing gunshot at him, he died as a result. Upon a conviction of murder, the court opined that consent
of the person killed is not an excuse. Similarly, physicians who at a patient’s request, administer lethal injection or medication
on a patient, would be criminally liable for murder, manslaughter or assisted suicide depending on the facts and circumstances
of the case.* The Penal Code punishes culpable homicide with death, it is not an excuse whether deceased is terminally ill or
consented to the act.*
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A holistic study of the fundamental rights entrenched in the Constitution reveals that effort at the preservation of life is projected
by emphasizing the dignity of life of every Nigerian. As a result, no person should be subject to torture, inhuman or degrading
treatment as this is tantamount to the relegation of the dignified life. ¥’ The need to preserve the sanctity of life is also expressed
in the right to a person’s personal liberty.*® Personal liberty encompasses the right of choice on how to be treated. The right to
privacy of medical information, correspondences and communications in the constitution can be interpreted to cover a right to
confidentiality of medical information and the right to freedom of conscientious thoughts and religion even as it regards medical
treatment.*” These rights are no doubt accompanied by the right to freedom of expression, to hold opinions, to receive and
impart ideas and information without interference.*® For promoters of euthanasia, these rights, form the basis for the respect of
every person’s opinion and choices when they are faced with the dilemma of choosing to live or die.

The increasing recognition of patient autonomy and informed consent in medical ethics is noteworthy. While Nigerian law has
not explicitly codified a right to refuse medical treatment in all circumstances, the principle of self-determination in healthcare
has been acknowledged in courts.”! There appear to be a growing acceptance of individual's right to make informed choices
about medical care even if those choices ultimately lead to death.’? The concept of passive euthanasia finds some degree of
implicit acceptance in Nigeria. However, the lack of clear legal guidelines leaves medical practitioners insecure. They are often
forced to navigate these ethically fraught situations without the protection of explicit legal sanctions.>

The decision in Medical and Dental Practitioner Disciplinary Tribunal v Okonkwo> is noteworthy. The court held that ‘the
liberty which the law permits a competent adult to determine what would be done with or to his own body cannot be regarded
as an unjust and immoral course.’> The patient’s constitutional right to object to blood transfusion on religious grounds is
protected by his right to privacy, right to freedom of thought, conscience and religion. Therefore, the doctor should not be held
accountable as withdrawal of treatment was based on patient’s instruction and consent. The court opined that an individual
should be left to choose a course of his life, unless there are clear and compelling overriding state interest.> This position was
further affirmed in Okekearu v. Tanko®” where appellant, a medical doctor claimed to have obtained consent of respondent’s
aunt before amputating the respondent’s finger. The court held that the consent of the aunt was invalid and damages were
awarded against the appellant.

From the discussions above, it is obvious that what is permissible in Nigeria is passive euthanasia and not active euthanasia.
We respectfully hold the opinion that euthanasia strictly carried out on behalf of a terminally ill individual with no hope of
recovery is not inconsistent with his right to life. It would rather be a violation of his rights to be kept against his will in
excruciating pain, anguish and in an undignified manner®® We opine that if there is a right to life, there should be a corresponding
right to live a ‘good’ life or to determine not to kept alive in an undignified state. The essence of criminalization should in fact
be to prevent abuse of euthanasia, where a person is killed for the wrong motive. It is submitted that the law should give room
for euthanasia once it fulfills certain legal conditions.

4. Legal Framework on Euthanasia in Selected Jurisdictions

The decision to legalize euthanasia in any jurisdiction is a function of the culture of the people which is the yardstick for
measuring sanctity and dignity of human life.> While most African countries prohibit assisted suicide, western culture views
chronic sickness as offensively degrading, hence the dignity in dying a painless death.%’ The call for legalizing euthanasia is to
give people the opportunity to decide for themselves how they want to be treated in their last days while alive.' This will also
guide professionals (physicians, psychologists, lawyers, healthcare policymakers and medical ethicists) in helping patients (and
their families) make end-of-life decisions, and to fashion out acceptable standards for euthanasia and acceptable degree of
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liability in cases of abuse.®” The legal framework in selected jurisdictions that legalize and criminalize euthanasia are analyzed
below.

Netherlands

Netherlands is the first country in the western world to legalize euthanasia.®® Like many other countries, ending someone’s life,
except in extreme conditions (like war and capital punishment) is considered to be murder.®* Killing a person attracts
punishment of 12 years imprisonment.®*Offering assistance to kill is prohibited, liability upon conviction is three years
imprisonment or fine or both.®® Even though euthanasia is generally considered criminal offence, a physician is not criminally
liable where certain conditions are met. Criminal liability will not be imputed against a physician who has observed the due
care criteria listed in article 2 of the Termination of Life on Request and Assisted Suicide (Review Procedures) Act 2001.¢
The required protocol under the Act is that explicit requests for euthanasia from the patient should be voluntary, well-considered
and persistent.®® The physician must have informed the patient about his condition as well as prospects of improvement or
reasonable alternatives. These must be confirmed by at least one autonomous physician with an independent view. The
physician must have seen the patient and given a written opinion on the due care criteria. The physician and the patient must
have discussed alternatives to euthanasia and have agreed that there is no other foreseeable solution. The procedure must be
performed in conformity with prescribed medical standard of care after consultation with an independent physician.® The
physician is duty bound to report to the municipal pathologist the type of euthanasia carried out.”’ Euthanasia becomes a criminal
offence where standards are disregarded and the procedure does not meet specific conditions laid down under the Act. Since
September 2004, euthanasia has been available for children with deformities in Netherlands under the Groningen Protocol. "
Children between 12 and 16 years with unbearable suffering and requisite mandatory consent are eligible for the procedure. In
April 2023, the Protocol was expanded to include children of all ages. Like euthanasia for adults, minimum standards of
practice are also set to ensure that the lives of these critically ill children are responsibly ended. Netherlands law on euthanasia
exonerates from criminal liability doctors who performed the procedure in good faith.” The law invariably promotes patients’
autonomy in making informed decision on the mode of medical treatment they want.” An underlying requirement is that there
has to be a long-standing doctor-patient-relationship.”

New Zealand

Previously in New Zealand, there were legal barriers in offering aid-in-dying. In the case of Seales v. Attorney General,” a
terminally ill patient sought court declarations that her doctor would not be charged with murder, manslaughter or assisting
suicide if he helped in euthanizing her. Unfortunately, the judge declined grant of the declarations and the patient died the day
after the judgment was delivered. It was the reasoning of the court that legal reforms particularly in favour of physician-assisted
suicide would reduce the high rate of suicide in the country. Reflections from Seales case and several others led to the
discussions on whether or not the state should allow people take control of their ‘life and death.’ This eventually led to the End-
of-Life Choice Act which is the extant law on euthanasia in New Zealand.” The Act set out strict criteria and safeguards that
must be followed before carrying out euthanasia. The procedure is limited to New Zealanders who are above eighteen years,
who have terminal illness (likely to die within six months), experiencing unbearable pain and in ‘advanced state of irreversible
decline in physical capacity.’” It is important to state that ‘assisted suicide’ is illegal in New Zealand.” Assisting a terminally
ill individual must be in line with regulated framework for end-of-life choice and consent must be given of free will. Healthcare
providers in New Zealand approached the court to know the extent of their rights and obligations under the End-of-Life Choice
Act. It was important to be sure whether they could lawfully operate an ‘euthanasia free service’ or refuse to provide end of life
services to patient who approached them seeking one. In Hospice New Zealand v. Attorney General,” the court held that the
End-of-Life Act does not impact professional obligations on hospices. They could inform their patients requesting euthanasia
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of their conscientious objection and share contact details of a replacement practitioner who is willing to provide the
services they are declining.

Denmark

Like many nations, assisting someone in ending their life is a punishable offense while attempting to end one's own life is not
an offence in Denmark. 3° Active suicide is criminal under the Danish law but the right to passive euthanasia is recognized,
however for the procedure to be procured the patient must be irreversibly dying.®' In the case of Lings v. Denmark,*” Dr Lings
who was found guilty of causing the death of at least two people was convicted and sentenced for the offence of assisted suicide
by the Danish Supreme Court in 2019. A year after, he complained to the European Court of Human Rights (ECHR) alleging
the violation of his right to freedom of expression.¥*The Court ruled that the applicant's actions in offering guides,
pharmaceutical prescriptions, detailed procedure and specific information on how to commit suicide to one of the deceased
persons amounted to assisted suicide contrary to section 240 Danish Penal Code. The ECHR unanimously held that the right to
assisted suicide do not exist under the Convention and thereafter ruled that Ling’s conviction was necessary to protect vulnerable
people against actions which can endanger their lives. Doctors in Denmark and the Danish Council of Ethics have consistently
opposed legalizing euthanasia.** Their reasoning revolves round personal autonomy, sanctity of life and appropriate physician-
patient relationships.3® An overwhelming majority of the Danish Council on Ethics have advised the country's parliament
against voting to legalize euthanasia because it would be ‘impossible to establish proper regulation of euthanasia.’ It is believed
that euthanasia will decisively change people’s ideas of ‘old age, the coming of death, quality of life and what it means to take
others into account.” To them, if euthanasia becomes an option, the procedure may be targeted at special and vulnerable people.
It was concluded that those with intractable pain or suffering require palliative care and the old, infirm and vulnerable should
be protected.’” In 2019, the Health Care Act was revised to strengthen patients' rights to refuse treatment and allow them to
decline life-sustaining measures. The purpose of the Danish Physician Orders for Life-Sustaining Treatment is to ensure that
patients’ health care needs or preferences are known, documented and respected.®® Even though the Danish Health Act did not
give room for active euthanasia, it allows for pain relief and the withholding of life-prolonging treatment, even if it will lead to
death. The right of a patient’s self-determination is recognized and exercised in certain cases such as in connection with
hunger-strikes and refusal to receive blood.” These are indications that with informed patient’s consent, certain passive
measures for assisted dying are allowed. Physicians are allowed to withhold or withdraw medical treatment if the patient is
dying or will inevitably die.” They may prescribe analgesics, sedatives or similar drugs when necessary to calm the patient
even if that action hastens the moment of death.”

South Africa

The concept of euthanasia in African countries appears to be the same. Most Africans hold the duty of care and preservation of
life as the hallmark of medical care and practice.” Emphasis is usually placed on making palliative care accessible to and
affordable for people. There is the opinion that where parameters are put in place for palliative care, the debate for legalizing
euthanasia will wane.”* South Africa is discussed because of'its peculiarity in the African-Euthanasia debate. Despite proposals
and persistent calls for its decriminalization, euthanasia still remain illegal. In the case of Stransham-Ford v. Minister of Justice
and Correctional Services & others® a Gauteng high court granted an order that a doctor would not be acting unlawfully in
assisting a terminally ill patient with intractable suffering to end his life. The judgment was eventually rescinded and overruled
by the Supreme Court of Appeal in Minister of Justice and Correctional Services and Others v Estate Late Stransham-Ford
and Others®® where the court opined that the high court’s judgment would amount to ‘legislating” which is within the powers
of parliament, not the courts. Hastening the death of a critically ill patient even on compassionate grounds is not a defence to
criminal liability in South Africa. However judicial discretion could be applicable in allowing lesser sentences to be imposed
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where substantial and compelling circumstances exist.”’ There have been debates and proposals in South Africa to legislate on
euthanasia and decriminalize it. The South African Law Commission published a report on euthanasia and artificial preservation
of life in November 1998.% The report (Project 86) was accompanied by a draft legislation that would govern the practice of
euthanasia. This document till date remained unimplemented despite advocacy efforts.” As a result, euthanasia in South Africa
remains illegal as participants risk prosecution if found guilty.

5. Conclusion and Recommendations

The issue of euthanasia in Nigeria is a multifaceted one, encompassing legal, ethical, and religious dimensions. A balanced and
informed dialogue have become necessary taking into account the diverse perspectives of relevant stakeholders. While the
legalization of euthanasia remains a distant prospect in Nigeria, the ongoing debate highlights the need for compassionate and
holistic approach to end-of-life care, one that respect sanctity of life, dignity of the human person and underscores personal
autonomy. In view of the foregoing, the following recommendations are proffered.

Constitutional Review: It is proposed that the Nigerian government review certain sections of its constitution especially
sections 33(1) and 34. It is important to clarify the value of human life. It is the opinion of these writers that the right to life is
more than existence. The dignity and worth attached to that life should not wane at any point in time

Specific Enactment: It is recommended that specific laws regulating end-of-life-decisions be enacted in Nigeria. The
underlying tone of such a legislation in Nigeria should be first to affirm respect for individual human rights including the right
of self-determination and autonomy. It is further recommended that the legalization of euthanasia in Nigeria should be in the
passive form- permissible and highly regulated so as not to give room for abuse. It may be necessary to amend provisions of
the criminal and penal codes which currently criminalize euthanasia. The Netherlands and New Zealand Euthanasia-Model can
be adopted as framework for Nigeria. With streamlined procedures for execution and structured authority, the procedure can be
carried out within safe boundaries of the law.

Accessible Medical Care and Palliative Care

Globally, the preservation of life and unwavering care for the sick has been established as distinctive attributes of medical
practice. Improved and accessible heath care, incorporation of technologically advanced health mechanisms, availability of
palliative care for terminally ill patients among other innovative measures will all go a long way to improve the quality and
longevity of life, ease the pain and reduce whatever feeling of discomfort experienced.

Public debates and Referendum:

It is recommended that before any major step is taken on euthanasia in Nigeria, public discourse and consultations with citizens
in the form of referendum should be encouraged. Taking a stand on euthanasia will also reduce death tourism currently being
experienced in most jurisdictions where the procedure is outrightly illegal.
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