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Abstract

The 2019 Amendment to the Asset Management Corporation of Nigeria (AMCON) Act represents a pivotal shift in the legal
framework governing debt recovery and corporate restructuring in Nigeria. This paper critically examines the implications of
the amendment on debtor companies, secured creditors, and the broader insolvency landscape. Key innovations, including the
prioritization of corporate rescue, mandatory independent asset valuation, the introduction of advisory committees, and the
exemption of hive-down transactions from statutory fees, are analyzed to assess their efficacy and challenges. While the
amendment aligns with global best practices by promoting transparency and equity among creditors, it also introduces
procedural complexities and potential delays in asset realization. Through a robust critique of these provisions and their
practical application, this paper provides actionable recommendations to optimize the amendment's impact. It argues for
enhanced operational guidelines, strengthened oversight mechanisms, and judicial support to address emerging challenges. By
doing so, the paper contributes to the discourse on insolvency law reform and offers insights for other jurisdictions seeking to
balance creditor rights with corporate survival.
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1. Introduction: Pre-Amendment Overview

The enactment of the Asset Management Corporation of Nigeria (AMCON) Amendment Act 2019, which became effective on
July 29, 2019, marked a turning point in AMCON's operational framework. To fully appreciate the changes introduced by the
2019 Amendment, it is essential to first examine the scope and limitations of receivership powers under the original AMCON
Act 2010 and its subsequent amendment in 2015.! This foundational analysis provides a lens through which the pre-amendment
powers of AMCON can be critically evaluated, particularly in their application to debt recovery, corporate management, and
creditor rights.

2. Receivership Powers under the AMCON (Amendment) Act 2015

Prior to the 2019 Amendment, AMCON was vested with significant, albeit constrained, powers to appoint a receiver. The
primary objective was to enable the corporation to recover non-performing loans by taking control of debtor companies and
their assets. Key aspects of these powers included: Under the AMCON (Amendment) Act 2015, AMCON had the authority to
appoint a receiver to: Realize the assets of the debtor company, enforce individual liabilities of the company’s shareholders and
directors and manage the company’s affairs for the purpose of debt recovery.> The receiver’s authority extended beyond assets
explicitly charged, mortgaged, or pledged as security for loans. Receivers could act over the entirety of a debtor company's
assets, subject to the rights of secured creditors and third parties.*This expansive scope, while advantageous for debt recovery,
raised questions about its compatibility with the principles of equitable treatment for all creditors.

Receivers had the discretion to elect to manage the affairs of debtor companies. In such instances, they were required to act as
fiduciaries, managing company assets not only for AMCON's benefit but also in the interests of other creditors.*This fiduciary
obligation underscored the dual responsibility of receivers to balance debt recovery with the preservation of creditor and
stakeholder rights.” AMCON Act %introduced a standstill provision, effectively halting proceedings, claims, or enforcement
actions against debtor companies for one year from the date a receiver elected to manage the company. This moratorium was
designed to facilitate restructuring and stabilization. However, the provision was conditional upon the preparation of a
rehabilitation plan within 30 days of the receiver’s election to manage.’ Failure to submit such a plan rendered the standstill
provision inapplicable, potentially exposing the debtor company to creditor actions and enforcement proceedings.

While the pre-2019 framework provided AMCON with robust tools to address Nigeria’s debt recovery challenges, it was not
without its shortcomings: (1) The extension of receivership powers to encompass uncharged or unsecured assets often led to
disputes with secured creditors, whose rights were subordinated in practice despite statutory protections. (2) The dual obligation
of receivers to act in the interests of AMCON and other creditors was fraught with tension, particularly in cases where these
interests diverged. This ambiguity occasionally resulted in inefficiencies and legal challenges. (3) The requirement to prepare
a rehabilitation plan within 30 days was often impractical, given the complexities involved in evaluating a debtor company’s
financial health and operational viability. The absence of such a plan nullified the standstill provision, undermining the intended
stabilization effect. (4) Although receivership powers were expansive, the limited judicial oversight of receivers’ actions raised
concerns about potential abuse of power and inadequate protection for debtor companies.
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The receivership framework under the AMCON Act 2010 and its 2015 amendment provided a foundation for debt recovery but
revealed significant gaps in clarity, efficiency, and fairness. These limitations underscored the need for a more comprehensive
and balanced approach, one that could enhance AMCON’’s effectiveness while safeguarding the rights of debtors and creditors
alike. The 2019 Amendment sought to address these concerns by refining AMCON’s receivership powers and introducing
measures to streamline debt recovery processes. An exploration of these amendments provides critical insights into the evolving
legal landscape of receivership in Nigeria.

3. Reimagining Receivership: The Transformative Provisions of the AMCON (Amendment) Act 2019

The Asset Management Corporation of Nigeria (AMCON) Amendment Act 2019 represents the second major legislative
overhaul of the original AMCON Act 2010. This amendment was borne out of a pressing need to bolster AMCON’s debt
recovery capabilities and fortify the regulatory framework underpinning its enforcement powers.® Enacted as part of the
government’s strategy to address persistent challenges in Nigeria’s financial sector, the 2019 amendments introduced significant
changes, including twenty modified sections of the AMCON Act. Of particular interest are the revised provisions on
receivership, which have reshaped the legal landscape for the management and recovery of debtor-company assets. This section
critically evaluates the key changes to the receivership framework under the AMCON Amendment Act 2019, analyzing their
implications for corporate debt restructuring, creditor rights, and the broader debt recovery process. Key provisions and their
implications include:

Redefining the Scope of Receiver Powers over Secured Creditors

One of the most consequential amendments is the removal of the proviso in the old Section 48(3). Previously, this provision
required that a receiver exercise their powers over debtor-company assets subject to the rights of secured creditors in the
security. This requirement has been reallocated to the newly introduced section® effectively generalizing its applicability. By
decoupling this restriction from the receivership framework, the amendment strengthens AMCON’s capacity to recover debts
while simultaneously curbing the influence of secured creditors during receivership proceedings. This shift has generated both
support and criticism, with proponents arguing that it prioritizes systemic financial stability and detractors cautioning against
the potential erosion of creditor protections.

Extended Time for Rehabilitation Plans

The amendment extends the period within which a receiver or manager must prepare and submit a comprehensive rehabilitation
plan for the debtor company or entity from 30 days to 90 days.'” This extended timeframe acknowledges the complexities
involved in formulating a viable rehabilitation strategy, particularly for companies with substantial financial and operational
challenges. By granting additional time, the amendment enhances the potential for sustainable restructuring, aligning with
global best practices in corporate insolvency management. The extension of the timeframe for submitting a rehabilitation plan
from 30 to 90 days under the AMCON Amendment Act 2019 is a positive step toward addressing the complexities of corporate
restructuring, allowing for thorough assessment, stakeholder consultation, and viable solution development. However, the
extended period risks delays in resolving urgent issues, lacks mechanisms to ensure efficient use, and could lead to stagnation
or diminished accountability. It may also heighten uncertainty for creditors, particularly unsecured ones, and erode asset values
during the delay. While aligning with global best practices, the amendment does not fully account for Nigeria’s economic and
legal context. Safeguards like periodic reporting, oversight, and performance benchmarks are recommended to enhance its
effectiveness.

Prolonged Standstill Period for Asset Protection

The amendment also increases the standstill period during which no proceedings, claims, or enforcement actions can be brought
against the debtor company. The receiver/manager is now permitted to apply ex parte for an extension of the initial one-year
standstill period by an additional year.!! This prolonged standstill offers enhanced protection against disruptions that could
compromise the receiver’s efforts to stabilize the debtor company. However, critics argue that this provision disproportionately
favors AMCON at the expense of other creditors, potentially delaying their ability to recover legitimate claims.

Expanded Prohibition on Enforcement by Creditors

A notable expansion under the amendment is the explicit prohibition of enforcement actions by other secured creditors or
judgment creditors against the debtor company during the standstill period.!? This provision significantly broadens the scope
of protection afforded to the debtor company and its assets, ensuring that the receiver/manager operates without external
interference. While this measure seeks to preserve the integrity of the rehabilitation process, it has been criticized for
undermining the principle of pari passu distribution among creditors and potentially disadvantaging secured creditors.
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Clarified Management Objectives for Receiver/Manager

The amendment introduces clear management objectives for the receiver/manager, providing a structured framework to guide
their actions.'® These objectives emphasize the fiduciary duties owed to AMCON, other creditors, and the debtor company. By
articulating these goals, the amendment seeks to balance competing interests, promote transparency, and enhance accountability
in the receivership process. This aligns with modern insolvency practices, which prioritize equitable outcomes for all
stakeholders while preserving the debtor’s value as a going concern. The AMCON Amendment Act 2019 introduces significant
changes to enhance AMCON’’s debt recovery capabilities, reflecting efforts to address corporate insolvency complexities. While
these amendments bolster AMCON’s authority, they also spark concerns about the balance of power between AMCON and
other creditors, potentially affecting creditor confidence and the predictability of Nigeria’s debt recovery framework. Achieving
a balance between AMCON’s empowerment and stakeholder rights is crucial, with the amendments serving as a pivotal
influence on the future of corporate governance and financial stability in Nigeria.

Innovative Restructuring through Hive Down

The AMCON Amendment Act 2019 introduces hive down, a novel restructuring mechanism, allowing the transfer of a debtor
company’s business or assets to a newly incorporated subsidiary as a last-resort solution when traditional management methods
fail.'"* This provision, while innovative, raises critical questions about its application, implications for secured creditors, and
potential limitations. The receiver/manager has broad authority to restructure a debtor company via hive down without prior
approval or consultation with secured creditors.!® Transferred assets must secure the debtor’s obligations and match the debt’s
value to benefit both AMCON and creditors. While this approach facilitates streamlined asset recovery, it raises concerns about
transparency, accountability, and power imbalances between stakeholders. Under Section 48(12), the receiver/manager can
operate, lease, or sell the new entity for creditor benefit, but only for one year unless all secured creditors unanimously approve
an extension.'® This time constraint aims to balance quick resolution with creditor interests, though unanimity requirements
may create challenges when creditors have divergent interests. To ensure fairness, there is a requirement of independent
valuation of transferred assets to determine market value.'” The new entity must also be capitalized accordingly, with shares
distributed among secured creditors proportional to their interests in the assets. These provisions enhance transparency and
accountability but may introduce procedural delays or disputes.

The hive down mechanism offers flexibility in managing complex insolvency cases and represents a significant evolution in
Nigeria’s debt recovery framework. However, its success depends on balancing the receiver/manager’s discretionary powers
with creditor safeguards. Issues such as conflicts with secured creditors, procedural delays, and disputes over asset valuation
may challenge the process’s efficiency. Hive down under the AMCON Amendment Act 2019 modernizes corporate
restructuring in Nigeria by enabling distressed asset transfer to a new entity, improving recovery outcomes for AMCON and
creditors. However, its effective implementation requires striking a balance between managerial discretion, creditor protection,
and procedural transparency. These provisions provide a case study in balancing innovation, equity, and legal predictability as
Nigeria continues to refine its insolvency laws.

The allotment of shares to secured creditors under the hive-down provisions effectively discharges their secured interests in the
debtor company’s assets.'*Upon the completion of this process, the rights of secured creditors over the debtor company’s assets
abate, leaving them with ownership stakes in the new entity. This approach is designed to simplify the realization process,
transitioning creditors from asset-based security to equity participation in the new company. By discharging secured interests,
the amendment eliminates the potential for competing claims over the assets, thereby streamlining the hive-down’s execution.
While this innovation seeks to simplify and expedite asset realization, it places secured creditors at risk. Equity participation
inherently exposes creditors to the fortunes of the new company, which may face operational or market challenges. This
departure from traditional secured claims diminishes the predictability and certainty that creditors rely upon in secured
transactions. Consequently, the provision could deter future lending to distressed entities, adversely affecting broader credit
markets.

The 2019 Amendment exempts the share capital and the transfer of assets associated with the hive-down process from stamp
duty, taxes, and other statutory fees.!” This provision is a pragmatic effort to minimize the financial burdens on the
receiver/manager, facilitating a smoother restructuring process. By eliminating these costs, the amendment enhances the
feasibility of hive-down transactions, making them a more attractive option for debt recovery. While the exemption reduces
immediate financial burdens, it could have long-term fiscal implications. The waiver of statutory fees and taxes may limit
government revenue, particularly if hive-down transactions become a widely used mechanism. Additionally, this exemption
creates a precedent that could invite calls for similar concessions in other financial or insolvency contexts, potentially
undermining the consistency of fiscal policy.
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4. Conclusion and Recommendations

The 2019 Amendment to the AMCON Act introduces transformative changes aimed at balancing equity among creditors,
promoting the rehabilitation of debtor entities, and enhancing AMCON’s efficiency in asset recovery. These provisions
underscore a paradigm shift from a liquidation-focused approach to one centered on corporate rescue and long-term viability.
Despite its innovative features, the amendment is not without challenges. The procedural delays, creditor dissatisfaction, and
increased administrative burdens it introduces could undermine its objectives if not managed effectively. Furthermore, the lack
of clear guidelines on key provisions, such as the operational framework of advisory committees and the valuation process,
may create uncertainty and inefficiencies. Nevertheless, the amendment represents a commendable effort to address systemic
issues in debt recovery and corporate restructuring in Nigeria, aligning AMCON’s mandate with global best practices. To
maximize the potential benefits of the 2019 Amendment while addressing its challenges, the following recommendations are
proposed: The Federal Government, in collaboration with AMCON, should develop detailed operational guidelines for
implementing the amendment. These guidelines should clarify the roles and responsibilities of advisory committees, valuation
experts, and other stakeholders. Robust oversight mechanisms should be established to monitor the activities of
receiver/managers. This includes periodic reporting to a neutral oversight body to ensure accountability and transparency in the
rehabilitation process. AMCON should establish a framework for engaging secured creditors during the standstill period,
ensuring their concerns are adequately addressed and fostering collaborative decision-making. Training programs should be
organized to equip receiver/managers with the requisite skills and expertise for effective corporate rescue and restructuring.
These programs should focus on financial management, industry-specific challenges, and stakeholder negotiation. The Federal
Government should establish a mechanism for the periodic review of the AMCON Act to address emerging challenges and
align its provisions with evolving economic realitiecs. AMCON should introduce performance-based incentives for
receiver/managers who achieve measurable improvements in the fortunes of debtor companies within stipulated timelines.
Specialized courts or tribunals should be established to handle disputes arising from the implementation of the amendment,
ensuring timely resolution and minimizing disruptions to AMCON’s recovery efforts. By implementing these
recommendations, the 2019 Amendment to the AMCON Act can serve as a model for debt recovery and corporate restructuring
in emerging economies, fostering financial stability and economic growth in Nigeria.
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