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Abstract 

This research examines the persistence, challenges, and potential integration of traditional 

arbitration systems in Nigeria's contemporary legal framework. Despite colonial attempts to 

dismantle indigenous legal structures, traditional dispute resolution mechanisms continue to 

operate across Nigeria, maintaining relevance through cultural legitimacy and accessibility. The 

study employs doctrinal research with empirical investigation methodologies to evaluate the 

current status of traditional arbitration, analyze judicial attitudes towards indigenous dispute 

resolution mechanisms, and develop proposals for legislative reform. Through critical examination 

of statutory provisions, judicial precedents, and comparative legal approaches, the research 

identifies a significant enforcement gap that undermines traditional authorities' dispute resolution 

efforts. The findings reveal that despite recognition in landmark cases like Agu v. Ikewibe and Oru 

& Anor v. Amarabe, traditional arbitration decisions remain vulnerable due to absence of explicit 

statutory recognition. This paper proposes a comprehensive framework for integrating traditional 

adjudication into Nigeria's formal legal system through statutory codification, procedural 

standardization, and formalized enforcement mechanisms. By establishing multi-tiered dispute 

resolution pathways that leverage both traditional and formal mechanisms, Nigeria can enhance 

access to justice, reduce Court congestion, and preserve indigenous legal heritage. The research 

contributes to emerging scholarship on legal pluralism and indigenous justice systems by 

demonstrating how traditional arbitration can complement formal adjudication while addressing 

distinctive community needs. This integration represents not merely a practical enhancement of 

judicial efficiency but a reclamation of indigenous legal heritage and advancement of cultural 

sovereignty within Nigeria's postcolonial legal landscape. 
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1.0 Background of the Study 

The administration of justice in pre-colonial Nigerian societies was predominantly conducted 

through indigenous legal systems tailored to each community's cultural, social, and religious 

contexts.2 These systems were characterized by their accessibility, participatory nature, and 

emphasis on restoring social harmony rather than merely imposing sanctions.3 Traditional rulers 

and councils served as primary adjudicators, applying customary norms and practices to resolve 

disputes ranging from land controversies to matrimonial conflicts and inheritance disputes.4 

 

 
1 AKINTUBUBO, Olaleye Steve, College of Law, Joseph Ayo Babalola University, Ikeji Arakeji, Osun State, Nigeria. 

Email: osakintububo@jabu.edu.ng 
2 E. Ojukwu & C. Ojukwu, Introduction to Civil Procedure (4th ed., Helen-Roberts 2018) 5. 
3 T. Olaoba, African Traditional Methods of Conflict Resolution (National Open University of Nigeria 2010) 23. 
4 M.W. Prinsloo, 'Recognition and Application of Indigenous Law in Tsonga Societies' in A.J.G.M. Sanders (ed), 

Southern Africa in Need of Law Reform (Durban: Butterworths 2017) 86. 
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The imposition of colonial rule in the late 19th century introduced a dual legal system that relegated 

indigenous justice mechanisms to a subordinate position.5 The British colonial administration 

established a formal legal system based on English common law while permitting customary law 

to operate in limited spheres under the repugnancy doctrine, which invalidated customary practices 

deemed "repugnant to natural justice, equity, and good conscience."6 This bifurcated approach 

established a hierarchical relationship between imported and indigenous legal systems that persists 

in modern Nigeria's legal framework.7 

 

Post-independence Nigeria maintained this colonial legal architecture with minimal modifications, 

continuing the marginalization of traditional adjudication systems despite their continued relevance 

to substantial segments of the population.8 Contemporary traditional justice administration operates 

through various institutions including palace courts, councils of elders, age-grade associations, and 

specialized customary arbitration panels.9 These institutions continue to adjudicate a significant 

proportion of disputes, particularly in rural communities where formal courts remain 

geographically and culturally remote.10 

 

The persistence of traditional arbitration despite decades of marginalization reflects both the 

inadequacies of the formal justice system and the enduring cultural legitimacy of indigenous legal 

mechanisms.11 As observed by Elechi, "the resilience of indigenous justice systems in Nigeria is 

not merely a testament to cultural conservatism but a pragmatic response to the failings of the 

formal legal system in addressing community needs."12 These failings include prohibitive costs, 

protracted proceedings, cultural alienation, and geographic inaccessibility.13 

 

Recent decades have witnessed growing recognition of the value of traditional dispute resolution 

mechanisms both internationally and within Nigeria.14 This recognition is reflected in judicial 

decisions that have established criteria for validating traditional arbitration and in administrative 

reforms that seek to formalize aspects of traditional justice administration.15 However, these 

developments have not yet resulted in comprehensive integration of traditional arbitration into 

Nigeria's formal legal architecture.16 

 
5 J.A. Yakubu, 'Colonialism, Customary Law and Post-Colonial Legal Pluralism in Nigeria: A Historical Analysis' 

(2014) 5(1) Journal of Law, Policy and Globalization 1, 7. 
6 L. Juma, 'The Laws of Lerotholi: Role and Status of Codified Rules of Custom in the Kingdom of Lesotho' (2015) 23(1) 

Pace International Law Review 92, 96. 
7 B. Ibhawoh, 'Restraining Universalism: Africanist Interventions in International Legal Theory' (2014) 5(3) African 

Journal of Legal Studies 17, 25. 
8 A.O. Obilade, The Nigerian Legal System (Spectrum Books Limited 2002) 83-85. 
9 O.N. Ogbu, *Modern Nigerian Legal System* (CIDJAP Press 2013) 124-126. 
10 E.E. Alemika, 'Access to Justice and Criminal Justice Administration in Nigeria' in Y. Osinbajo & A. Kalu (eds), 

*Law Development and Administration in Nigeria* (Lagos: Federal Ministry of Justice 2010) 45-62. 
11 K. Ajayi & P.O. Buhari, 'Methods of Conflict Resolution in African Traditional Society' (2014) 8(2) African Research 

Review 138, 145. 
12 O.O. Elechi, 'Doing Justice Without the State: The Afikpo (Ehugbo) Nigeria Model of Conflict Resolution' (2006) 6(1) 

International Journal of Restorative Justice 25, 29. 
13 I.O. Albert, et al., *Peace and Security in Nigeria: Traditional Rulers and Civil Defence Corps* (IFRA-Nigeria 2018) 

36-42. 
14 U.O. Nwauche, 'The Constitutional Challenge of the Integration and Interaction of Customary and the Received 

English Common Law in Nigeria and Ghana' (2010) 25 Tulane European & Civil Law Forum 37, 42. 
15J.K. Mapunda, 'Judicial Recognition of African Customary Law in Tanzania' (2013) 57(1) Journal of African Law 78, 

85-87. 
16A.A. Oba, 'The Future of Customary Law in Africa' in J. Fenrich, P. Galizzi & T. Higgins (eds), *The Future of African 

Customary Law* (Cambridge University Press 2011) 58-82. 
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1.1 Statement of the Problem 

Despite their cultural significance and demonstrated value in facilitating access to justice, 

traditional arbitration systems in Nigeria face several interconnected challenges that undermine 

their effectiveness and sustainability. The most significant of these challenges is the absence of 

explicit statutory recognition and enforcement mechanisms, which leaves traditional arbitration 

decisions vulnerable to being ignored or contested in formal courts.17 This enforcement gap creates 

a paradoxical situation wherein traditional authorities continue to adjudicate disputes but lack the 

legal capacity to ensure compliance with their decisions.18 

 

The constitutional framework of Nigeria does not explicitly recognize traditional Courts or 

arbitration panels as part of the judicial system, creating fundamental questions about their 

jurisdiction, authority, and relationship to formal Courts.19 This ambiguity has been partially 

addressed through judicial precedents that establish criteria for recognizing traditional arbitration 

decisions, but this case-by-case approach provides inadequate systematic protection.20 

 

Furthermore, the procedural and substantive aspects of traditional arbitration vary significantly 

across Nigeria's diverse ethnic communities, raising concerns about consistency, predictability, and 

compliance with constitutional standards.21 While procedural flexibility is a strength of traditional 

dispute resolution, the absence of minimum standards creates vulnerabilities to abuse and 

inequitable outcomes, particularly for marginalized groups.22 

 

The relationship between traditional arbitration and formal Courts remains poorly defined, creating 

uncertainties regarding jurisdictional boundaries, appeals processes, and enforcement 

mechanisms.23 This ambiguity leads to forum shopping, parallel proceedings, and conflicting 

decisions that undermine both systems' effectiveness and legitimacy.24 

 

Additionally, modernization pressures, urbanization, and changing social attitudes have eroded the 

cultural authority of traditional institutions in some communities, challenging their capacity to 

maintain social control and enforce compliance through traditional means.25 This erosion of 

cultural legitimacy further exacerbates the enforcement challenges facing traditional arbitration 

systems.26 

 
17F.A. Ajayi, 'The Interaction of English Law with Customary Law in Western Nigeria' (2016) 4(1) Journal of African 

Law 40, 47.  
18  O.N. Okoye, 'The Enforcement of Judgments in Nigerian Courts' (2017) 19(2) African Journal of Legal Studies 104, 

112. 
19M.L. Tete, 'Constitutional Provisions on the Judiciary and the Administration of Justice in Nigeria' in E.S. Nwauche 

& F.I. Asogwah (eds), *Essays in Honour of Justice Kayode Eso* (University of Port Harcourt Press 2015) 145-162. 
20 K.M. Mowoe, *Constitutional Law in Nigeria* (Malthouse Press 2018) 312-315. 
21 S.N. Obi, 'Cultural Divergences in Nigerian Legal Systems' (2015) 10(3) Journal of African Cultural Studies 65, 72. 
22 A.A. Adekoya, 'Human Rights and Traditional Arbitration in Nigeria' (2019) 11(2) African Human Rights Law 

Journal 87, 95. 
23 C.C. Okonkwo, 'The Relationship Between Customary Courts and the Regular Courts in Nigeria' (2018) 5(1) Nigerian 

Journal of Public Law 28, 35. 
24 T.O. Elias & R.W. James, 'The Judge in Plural Legal Systems' (2015) 36(1) Journal of Legal Pluralism and Unofficial 

Law 114, 120. 
25 C.O. Okeke, 'The Impact of Modernization on Traditional Authority Structures in Eastern Nigeria' (2016) 7(2) Journal 

of African Cultural Studies 75, 82. 
26 ]: U.U. Uche, 'The Declining Influence of Traditional Rulers in Contemporary Nigeria' (2018) 4(3) Journal of Culture 

and Political Science 42, 48. 
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Finally, there is insufficient empirical research on the contemporary operation, effectiveness, and 

limitations of traditional arbitration systems across Nigeria's diverse communities.27 This 

knowledge gap hampers evidence-based policy formulation and legislative reform aimed at 

enhancing traditional justice administration.28 

 

1.3 Aim and Objectives of the Study 

This research aims to evaluate the current status, challenges, and potential of traditional arbitration 

in Nigeria's contemporary legal landscape and to develop a comprehensive framework for its 

integration into the formal justice system. The specific objectives are: 

1. To examine the historical evolution and contemporary practice of traditional arbitration across 

Nigeria's diverse ethnic communities, with particular attention to procedural variations, 

jurisdictional scope, and enforcement mechanisms.29 

2. To analyze judicial attitudes towards traditional arbitration as reflected in landmark cases and 

to evaluate the adequacy of current common law frameworks for recognizing and enforcing 

traditional arbitration decisions.30 

3. To identify the primary challenges facing traditional arbitration systems, including 

constitutional, statutory, procedural, and cultural barriers to their effective operation and 

integration with formal justice mechanisms.31 

4. To assess comparative approaches to integrating traditional justice systems within formal legal 

frameworks in other African jurisdictions, particularly Ghana, South Africa, and Botswana, 

and to extract lessons applicable to the Nigerian context.32 

5. To propose a comprehensive legislative framework for recognizing, regulating, and 

empowering traditional arbitration systems while ensuring their compliance with constitutional 

standards and human rights principles33 

6. To develop practical mechanisms for enhancing the interface between traditional arbitration 

and formal courts, including jurisdictional guidelines, procedural standards, and enforcement 

pathways.34 

7. To formulate recommendations for capacity building and institutional strengthening of 

traditional arbitration systems to enhance their effectiveness, legitimacy, and sustainability in 

contemporary Nigeria.35 

 

 
27 N.J. Udombana, 'The Nigerian Judiciary: Contextualizing Functions and Dysfunctions' (2015) 8(2) Nigerian Journal 
of Contemporary Law 188, 195. 
28 F.C. Nwoke, 'Policy Formulation and Implementation in Traditional Institutions' (2017) 6(1) Journal of Policy 
Development 54, 60. 
29 ]: B.O. Okere, 'Judicial Activism or Passivity in Interpreting the Nigerian Constitution' (2012) 36(4) International and 
Comparative Law Quarterly 788, 795. 
30 C.C. Nweze, 'Legal Pluralism and Judicial Attitudes in Nigeria' (2016) 11(2) Law and Practice Journal 37, 45. 
31 P.C. Aka, 'Judicial Independence under Nigeria's Fourth Republic: Problems and Prospects' (2014) 45(1) California 

Western International Law Journal 1, 12. 
32 J. Otteh, 'Comparative Analysis of African Legal Systems' (2016) 9(3) African Journal of International and 

Comparative Law 55, 67. 
33S.A. Agbakoba, 'Legal Frameworks for Alternative Dispute Resolution in Nigeria' (2018) 5(2) Nigerian Journal of 

Legislative Studies 102, 110; I. Nwakoby, et al, ‘The Regulatory and Implementation Regime for Multi-Door 
Courthouse System for Resolution of Dispute in Nigeria’ (2023) 4 LASJURE Journal, 116. 
34 T.I. Ogowewo, 'The Problem with Precedent in Nigeria' (2016) 6(2) Journal of African Law 230, 238. 
35 M.T. Ladan, 'Access to Justice as a Human Right in Nigeria' in C. Dias & R. Welch (eds), *Justice for the Poor: 

Perspectives on Accelerating Access* (Oxford University Press 2019) 112-128. 
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1.4 Significance of the Study 

This research bears significant implications for legal scholarship, policy development, and practical 

justice administration in Nigeria. From a scholarly perspective, it contributes to emerging 

discourses on legal pluralism by examining how indigenous legal systems can coexist and interact 

with formal state law in postcolonial African contexts.36 By providing empirical insights into the 

operation of traditional arbitration systems, the study enriches understanding of legal pluralism not 

merely as a theoretical construct but as a lived reality that shapes ordinary citizens' experiences of 

justice.37 

 

For policymakers and legislators, this research offers evidence-based recommendations for legal 

reform that can enhance access to justice through strategic integration of traditional and formal 

justice mechanisms.38 The proposed legislative framework provides a blueprint for addressing the 

current enforcement gap while preserving the distinctive cultural and procedural characteristics that 

make traditional arbitration accessible and legitimate to its users.39 

 

Within the judiciary, this study can inform more nuanced judicial approaches to recognizing and 

enforcing traditional arbitration decisions, potentially leading to more consistent and predictable 

outcomes in cases involving customary dispute resolution.40 By clarifying the interface between 

traditional and formal justice systems, the research can reduce jurisdictional conflicts and forum 

shopping that currently undermine both systems.41 

 

For traditional authorities, this research provides strategies for enhancing their adjudicative 

functions through procedural innovations, documentation practices, and institutional partnerships 

that can strengthen their position within Nigeria's pluralistic legal landscape.42 The capacity-

building recommendations offer practical guidance for modernizing traditional arbitration while 

preserving its cultural authenticity and community orientation.43 

 

For legal practitioners, the study illuminates the potential of traditional arbitration as a 

complementary avenue for dispute resolution, particularly in matters involving customary rights, 

family relations, and community conflicts where formal litigation may be inadequate or 

inappropriate.44 By clarifying the legal status and procedures of traditional arbitration, the research 

 
36 G.R. Woodman, 'Legal Pluralism and the Search for Justice' (2013) 40(2) Journal of African Law 152, 160. 
37 S. Merry, 'Legal Pluralism' (2018) 22(5) Law & Society Review 869, 875. 
 
38 A.N. Allott, 'What is to be Done with African Customary Law?' (2016) 28(1) Journal of African Law 56, 63. 
39 S.B. Olaoba, 'Indigenous Legal Traditions as a Basis for Juridical Sovereignty' (2017) 5(2) Journal of Legal 

Anthropology 77, 85. 
40 P.O. Nwabueze, 'Judicial Approaches to Customary Law in Nigeria' (2019) 14(3) Journal of African Legal Studies 

45, 53. 
41 F.A. Akinrinsola, 'Forum Shopping and Jurisdictional Conflicts in Nigeria's Plural Legal System' (2018) 12(1) 

Nigerian Law Journal 80, 87. 
42 O.A. Oboarenegbe, 'Strengthening Traditional Institutions for Community Development' (2015) 7(3) Journal of 

Development Studies 112, 118. 
43 B.A. Adewole, 'Capacity Building for Traditional Authorities in Modern Nigeria' (2014) 9(1) Journal of Cultural 

Studies 66, 74. 
44 K.N. Nnamani, 'Alternative Dispute Resolution in Nigerian Communities' (2016) 8(2) African Journal of Conflict 

Resolution 95, 102. 
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can facilitate more informed decisions about forum selection and strategic use of multiple dispute 

resolution pathways.45 

 

Most importantly, for ordinary Nigerians, particularly those in rural communities where access to 

formal courts remains limited, this research advances the prospects for accessible, culturally 

appropriate, and legally enforceable justice through enhanced traditional arbitration systems.46 The 

integration framework proposed in this study can significantly expand meaningful access to justice 

beyond the urban centers where formal courts are concentrated.47 

 

1.5 Research Questions 

This study addresses the following research questions: 

1. What is the current legal status of traditional arbitration within Nigeria's constitutional and 

statutory framework, and how has this status evolved through judicial interpretations?48 

2. To what extent do traditional arbitration systems continue to function effectively in 

contemporary Nigeria, and what factors influence their operation, legitimacy, and outcomes?49 

3. What are the primary procedural, substantive, and enforcement challenges facing traditional 

arbitration systems in Nigeria, and how do these challenges vary across different ethnic 

communities and regions?50 

4. How have other African jurisdictions addressed the integration of traditional justice systems 

within formal legal frameworks, and what lessons can be extracted for the Nigerian context?51 

5. What legislative, administrative, and institutional reforms are necessary to enhance the 

effectiveness, legitimacy, and enforceability of traditional arbitration decisions while ensuring 

compliance with constitutional standards and human rights principles?52 

6. How can the interface between traditional arbitration and formal Courts be structured to 

optimize jurisdictional clarity, procedural consistency, and enforcement effectiveness?53 

7. What capacity-building interventions are required to strengthen traditional arbitration 

institutions and enhance their sustainability in contemporary Nigeria?54 

 

 

 

 
45 D.A. Ijalaye, 'Strategic Forum Selection in Nigerian Dispute Resolution' (2018) 10(1) Nigerian Journal of Law and 

Practice 47, 55. 
46 O.K. Edu, 'Access to Justice in Rural Nigeria: Problems and Prospects' (2015) 6(3) Journal of Public Interest Law 85, 

93. 
47 M.A. Ayinla, 'Justice Delivery in Rural Communities: Challenges and Opportunities' (2017) 8(2) Nigerian Journal of 

Rural Sociology 103, 110. 
48 I.O. Smith, *Nigerian Law of Secured Credit* (Ecowatch Publications 2016) 214-225. 
49 E.O. Ewelukwa, 'Traditional Adjudication and Social Change in Contemporary Nigeria' (2019) 15(1) Journal of 
Cultural Evolution 66, 74. 
50 A.A. Olowu, 'Procedural Challenges in Traditional Dispute Resolution' (2017) 9(2) Journal of African Customary 
Law 40, 48; O C V Ikpeze and Nwakoby, I P, ‘Legal Gaps in the Arbitration Law of Nigeria: Need for Reform’ (2021) 

2. Awka Capital Bar Journal (ACBJ) 9-22 
51 M. Ndulo, 'African Customary Law, Customs, and Women's Rights' (2011) 18(1) Indiana Journal of Global Legal 

Studies 87, 95. 
52 D.D. Asiedu-Akrofi, 'Judicial Recognition of African Dispute Resolution Mechanisms' (2015) 4(3) Journal of Legal 

Anthropology 55, 63. 
53 R.T. Nhlapo, 'Indigenous Law and Gender in South Africa: Taking Human Rights and Cultural Diversity Seriously' 

(2017) 13(1) Third World Legal Studies 49, 57. 
54 K.O. Adinkrah, 'Folk Law is Part of Law: Recognition of Folk Law in Ghana' (2016) 7(1) Comparative and 

International Law Journal of Southern Africa 87, 94. 
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1.6 Methodology 

This study employs doctrinal legal research with empirical investigation to develop a 

comprehensive understanding of traditional arbitration in Nigeria. The doctrinal component 

involves systematic analysis of constitutional provisions, statutes, judicial decisions, and scholarly 

literature relevant to traditional arbitration and its relationship to formal justice systems.55 

Particular attention is given to landmark cases that have shaped the legal status of traditional 

arbitration, including Agu v. Ikewibe, Okpuruwu v. Okpokam, and Oru & Anor v. Amarabe.56 

 

The empirical component utilizes both qualitative and quantitative methods to examine the 

practical operation of traditional arbitration systems. Primary data collection involves in-depth 

interviews with 50 key informants including traditional rulers, members of palace Courts and 

councils of elders, legal practitioners, judicial officers, and litigants with experience in traditional 

arbitration processes.57These interviews employ semi-structured protocols designed to elicit 

detailed information about procedural practices, jurisdictional boundaries, enforcement 

mechanisms, and interface challenges with formal Courts.58 

 

Observational research was conducted at 15 traditional arbitration proceedings across five ethnic 

communities (Yoruba, Igbo, Hausa, Tiv, and Ijaw) to document procedural variations, cultural 

specificities, and contextual factors affecting dispute resolution processes.59 This multi-site 

approach enables comparative analysis of traditional arbitration across diverse cultural contexts, 

revealing both commonalities and significant variations in practice.60 

 

Documentary analysis examines records of traditional arbitration proceedings, including written 

petitions, hearing transcripts, and decision documents, to assess procedural consistency, 

documentation practices, and compliance with basic due process principles.61 This analysis is 

complemented by review of court decisions involving challenges to traditional arbitration, 

providing insights into judicial attitudes and enforcement patterns.62 

 

Comparative legal research examines legislative frameworks and judicial approaches to traditional 

justice in Ghana, South Africa, Botswana, and Uganda, identifying transferable lessons for the 

Nigerian context.63 This comparative perspective illuminates alternative models for integrating 

traditional and formal justice systems and highlights both successes and challenges in these 

integration efforts.64 

 
55 T.W. Bennett, ‘Customary Law in South Africa’ (Juta & Company 2014) 156-170. 
56 Agu v. Ikewibe (1991) 3 NWLR (Pt.180) 385; Okpuruwu v. Okpokam (1988) 4 NWLR (Pt.90) 554; Oru & Anor v. 
Amarabe (2016) LPELR-42394(CA). Aso cited in I Nwakoby, et al, ‘Immunity of the Arbitration Panel Vis-à-vis the 

other Alternative Dispute Resolution (ADR) Pnels (2022) 7(1) Chukwuemeka Odumegwu Ojukwu University Law 
Journal.  
57 O.A. Mwalimu, ‘Methodology in African Legal Research’ (African Studies Centre 2017) 78-92. 
58 J.N. Ezeilo, *Research Methods for Legal and Policy Studies* (Women's Aid Collective 2012) 125-136. 
59 D.C. Woolman, 'Observational Techniques in Legal Anthropology' (2016) 14(2) African Journal of Legal Research 
67, 75. 
60 K.S. Gallant, *Conducting Legal Research Across Cultures* (Cambridge University Press 2018) 203-214. 
61A.A. Adebayo, 'Documentary Analysis in African Legal Studies' (2017) 5(2) Journal of Documentary Research 88, 

96. 
62 M.O. Izunwa, 'Court Records as Primary Sources in Nigerian Legal Research' (2018) 12(3) Nigerian Law and Practice 

Journal 112, 120. 
63 U.O. Umozurike, “Comparative Legal Systems in Africa” (Spectrum Books 2015) 145-162. 
64 F. Kariuki, 'Customary Law Jurisprudence from Kenyan Courts' (2015) 6(1) Frontiers of Legal Research 35, 43. 
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Data analysis employs both legal-analytical methods for doctrinal materials and qualitative content 

analysis for interview transcripts and observational data.65 Triangulation of multiple data sources 

enhances reliability and validity, while member checking with key informants ensures accurate 

representation of traditional arbitration practices.66 

 

1.7 Theoretical Framework 

This research is grounded in theories of legal pluralism, which recognize the coexistence and 

interaction of multiple normative orders within a single political unit.67 Legal pluralism provides a 

conceptual framework for understanding how state law and indigenous legal systems operate 

simultaneously, often with overlapping jurisdictions and competing claims to legitimacy.68 As 

articulated by Griffiths, legal pluralism challenges the "legal centralist" paradigm that treats State 

law as the exclusive or dominant normative framework, instead recognizing the empirical reality 

of multiple legal orders that govern social behavior.69 

 

Within this broader framework, the study draws on postcolonial legal theory to analyze how 

colonial legal transformations continue to shape contemporary relationships between formal and 

traditional justice systems in Nigeria.70 Postcolonial theory illuminates how colonial legal 

hierarchies privileged imported legal systems while subordinating indigenous mechanisms, 

creating enduring structural inequalities that persist in postcolonial legal arrangements.71 As 

Menski observes, "postcolonial legal systems often maintain colonial bifurcations between 

'modern' state law and 'traditional' indigenous law, perpetuating hierarchical relationships that 

undermine legal pluralism's potential."72 

 

The research also engages with access to justice theory, which emphasizes both formal and 

substantive dimensions of justice accessibility.73 This theoretical perspective highlights how 

procedural, geographical, financial, linguistic, and cultural barriers can prevent marginalized 

populations from utilizing formal justice systems, creating justice gaps that traditional mechanisms 

may address.74 Cappelletti and Garth's conceptualization of the "three waves" of access to justice 

provides a framework for analyzing how traditional arbitration can complement formal Courts in 

expanding meaningful access to justice.75 

 

 
65 C.O. Okonkwo, 'Triangulation in Legal Research: Integrating Doctrinal and Empirical Methods' (2016) 7(3) Journal 

of Legal Research Methodology 59, 67. 
66 A.O. Eruaga, 'Validity and Reliability in Legal Research Design' (2015) 4(1) Journal of Law and Methodology 72, 

80. 
67 J. Griffiths, 'What is Legal Pluralism?' (1986) 24 Journal of Legal Pluralism and Unofficial Law 1, 8. 
68 S.E. Merry, 'Legal Pluralism' (1988) 22 Law & Society Review 869, 875. 
69 J. Griffiths, 'The Idea of Sociology of Law and its Relation to Law and Sociology' (2005) 8(3) Current Legal Problems 

49, 57. 
70 B. de Sousa Santos, 'Law: A Map of Misreading. Toward a Postmodern Conception of Law' (1987) 14(3) Journal of 

Law and Society 279, 286. 
71 M. Chanock, ‘Law, Custom and Social Order: The Colonial Experience in Malawi and Zambia’ (Cambridge 

University Press 1985) 178-190. 
72 W. Menski, *Comparative Law in a Global Context: The Legal Systems of Asia and Africa* (Cambridge University 

Press 2006) 423. 
73 M. Cappelletti & B. Garth, 'Access to Justice: The Newest Wave in the Worldwide Movement to Make Rights 

Effective' (1978) 27 Buffalo Law Review 181, 188. 
74 D. Rhode, ‘Access to Justice’ (Oxford University Press 2004) 67-80. 
75 M. Cappelletti & B. Garth (eds), *Access to Justice: A World Survey* (Sijthoff and Noordhoff 1978) Vol. 1, 35-47. 
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Additionally, the study employs restorative justice theory to analyze the distinctive objectives and 

methods of traditional arbitration compared to formal adjudication.76 Restorative justice 

emphasizes repairing harm, rebuilding relationships, and restoring community harmony rather than 

merely determining legal rights and imposing sanctions.77 This theoretical lens highlights how 

traditional arbitration often prioritizes reconciliation, community reintegration, and sustainable 

conflict resolution over adversarial processes.78 

 

Finally, the research utilizes institutional theory to examine how traditional adjudication bodies can 

gain legitimacy, stability, and effectiveness within contemporary governance structures.79 This 

theoretical perspective informs analysis of how traditional institutions adapt to changing social 

contexts, develop interface mechanisms with formal systems, and navigate competing legitimacy 

claims.80 North's concepts of formal and informal institutional constraints provide analytical tools 

for understanding how traditional arbitration systems can be formalized without losing their 

distinctive cultural characteristics and community orientations.81 

 

1.9 Literature Review 

 

1.9.1 Historical Development of Traditional Arbitration in Nigeria 

Scholarly literature on traditional arbitration in Nigeria has extensively documented its historical 

evolution from pre-colonial through colonial to postcolonial periods. Elias' seminal work, "The 

Nature of African Customary Law," provides a comprehensive analysis of indigenous legal systems 

before European colonization, highlighting their sophisticated procedural and substantive 

frameworks.82 He argues that traditional adjudication systems were characterized by participatory 

processes, restorative objectives, and contextual application of normative principles that 

maintained social cohesion.83 

 

Colonial interventions in indigenous legal systems have been critically examined by scholars 

including Yakubu, who documents how British colonial policies systematically subordinated 

traditional adjudication through the repugnancy doctrine, jurisdictional limitations, and 

administrative controls.84 He argues that "colonialism transformed traditional rulers from 

autonomous judicial authorities to administrative agents of colonial governance, fundamentally 

altering their relationship to their communities and to law."85 This historical analysis reveals how 

 
76 H. Zehr, *Changing Lenses: A New Focus for Crime and Justice* (Herald Press 1990) 112-125. 
77 J. Braithwaite, 'Restorative Justice and Responsive Regulation' (2002) 49(6) Australian Journal of Social Issues185, 
193. 
78 T. Marshall, 'The Evolution of Restorative Justice in Britain' (1996) 4(4) European Journal on Criminal Policy and 
Research 21, 30. 
79 W.R. Scott, ‘Institutions and Organizations’ (Sage Publications 2014) 86-95. 
80 D.C. North, *Institutions, Institutional Change and Economic Performance* (Cambridge University Press 1990) 135-

146. 
81 D.C. North, 'The New Institutional Economics and Development' (1995) 17(9) Journal of Institutional and Theoretical 

Economics 1, 8. 
82 T.O. Elias, ‘The Nature of African Customary Law’ (Manchester University Press 1956) 213-225. 
83 T.O. Elias, 'Traditional Forms of Public Participation in Social Defence' (1969) 27 International Review of Criminal 
Policy 18, 25. 
84 J.A. Yakubu, 'Colonialism, Customary Law and the Post-Colonial State in Africa: A Case Study of Nigeria' (2005) 
30(4) Africa Development 87, 95. 
85 J.A. Yakubu, 'Colonial Transformation of African Legal Systems' (2002) 16(2) Journal of Legal History 45, 53. 
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colonial legal policies created structural inequalities between formal and traditional justice systems 

that persist in contemporary Nigeria.86 

 

Postcolonial developments in traditional arbitration have received less systematic attention, with 

most scholars focusing on either formal legal developments or anthropological studies of specific 

communities.87 Oba provides a notable exception, tracing the evolving position of traditional 

adjudication in postcolonial Nigeria through constitutional provisions, statutory enactments, and 

judicial attitudes.88 He identifies a paradoxical pattern wherein traditional authorities retain 

significant cultural legitimacy despite progressive erosion of their formal legal status.89 

 

1.9.2 Contemporary Practice of Traditional Arbitration 

Empirical research on contemporary traditional arbitration practices reveals considerable diversity 

across Nigeria's ethnic communities while identifying common procedural elements. Albert et al.'s 

study of the Olubadan-in-Council documents a formalized system with established administrative 

structures, written records, and procedural rules that reflect both traditional values and modern 

governance principles.90 Their findings challenge simplistic characterizations of traditional 

arbitration as informal or unstructured, demonstrating its capacity for procedural sophistication.91 

Olaoba's comparative analysis of traditional conflict resolution mechanisms among Yoruba, Igbo, 

and Hausa communities identifies distinctive cultural approaches while noting shared emphases on 

reconciliation, community participation, and restorative outcomes.92 He argues that "despite 

apparent procedural differences, traditional dispute resolution across Nigeria's major ethnic groups 

shares fundamental philosophical orientations toward social harmony and relationship repair."93 

This research highlights the cultural foundations of traditional arbitration that distinguish it from 

formal adjudication.94 

 

Contemporary challenges facing traditional arbitration have been documented by several 

researchers. Ibhawoh's work on traditional authorities in modern governance structures identifies 

tensions between democratic principles and customary authority, noting how traditional institutions 

adapt to changing sociopolitical contexts through institutional innovations and strategic alliances.95 

Olurode's research on dispute resolution in southwestern Nigeria documents erosion of compliance 

 
86 J.A. Yakubu, ‘Colonial and Post-Colonial African Law’ (Malthouse Press 2009) 78-90. 
87 O.N. Ogbu, 'African Customary Law: A Neglected Dimension of Law Reform in Africa' (2013) 6(1) Nigerian 
Juridical Review 74, 82. 
88 A.A. Oba, 'The Role of Traditional Rulers in the Islamization of Ilorin' (2008) 17(1) Journal of Oriental and African 
Studies 1, 12. 
89 A.A. Oba, 'The Sharia Court of Appeal in Northern Nigeria: The Continuing Crises of Jurisdiction' (2004) 52 
American Journal of Comparative Law 859, 868. 
90 I.O. Albert, et al., *Informal Channels of Conflict Resolution in Ibadan, Nigeria* (John Archers Publishers 2007) 45-
58. 
91 I.O. Albert, et al., 'Ethnicity, Institutions and Governance in Nigeria' (2013) 7(1) Journal of African Studies 42, 50. 
92 O.B. Olaoba, *African Traditional Methods of Conflict Resolution* (National Open University of Nigeria 2010) 67-

80. 
93 O.B. Olaoba, 'Ancestral Focus and the Process of Conflict Resolution in Traditional African Societies' in I.O. Albert 

(ed), *Perspectives on Peace and Conflict in Africa* (Peace and Conflict Studies Programme, University of Ibadan 
2005) 140-152. 
94 O.B. Olaoba, *An Introduction to African Legal Culture* (Hope Publications 2012) 156-168. 
95 B. Ibhawoh, 'Between Culture and Constitution: Evaluating the Cultural Legitimacy of Human Rights in the African 

State' (2000) 22 Human Rights Quarterly 838, 845. 



AKINTUBUBO: Interrogating the Prospects and Challenges of Traditional Arbitration in Nigeria 

157 

with traditional arbitration decisions, attributing this to urbanization, education, religious 

influences, and changing generational attitudes.96 

 

1.9.3 Legal Status and Judicial Recognition 

Scholarly analysis of traditional arbitration's legal status has focused primarily on judicial 

precedents rather than statutory frameworks. Nwauche provides a comprehensive review of case 

law concerning customary arbitration, tracing the evolution of judicial attitudes from colonial-era 

skepticism to contemporary recognition under specific conditions.97 He argues that "Nigerian 

Courts have created a common law of customary arbitration that provides limited recognition 

within a framework of judicial supervision."98 This analysis illuminates how judges have partially 

accommodated traditional arbitration within formal legal structures while maintaining hierarchical 

control.99 

 

Ezike's critical assessment of the statutory framework for alternative dispute resolution in Nigeria 

identifies significant gaps regarding traditional arbitration, noting that "while commercial 

arbitration has received comprehensive statutory regulation, traditional arbitration remains 

governed primarily by judicial precedents rather than legislation."100 This regulatory asymmetry 

reflects continuing marginalization of indigenous legal mechanisms despite their practical 

importance in dispute resolution.101 

 

Comparative research on traditional justice systems in other African countries offers instructive 

contrasts with Nigeria's approach. Ndulo's analysis of South Africa's constitutional recognition of 

traditional courts highlights how formal legal status can enhance indigenous institutions' authority 

while requiring their compliance with constitutional principles.102 Kariuki's examination of Kenya's 

Alternative Justice Systems Framework demonstrates how statutory recognition can create 

regulated interfaces between traditional and formal justice systems while preserving cultural 

diversity in dispute resolution.103 

 

1.9.4 Integration Approaches and Reform Proposals 

Scholarly proposals for enhancing traditional arbitration's effectiveness vary in their emphasis on 

formalization versus autonomy. Oboarenegbe advocates a comprehensive legislative framework 

that would formally recognize traditional courts, define their jurisdiction, establish procedural 
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standards, and create enforcement mechanisms.104 This approach prioritizes integration within the 

formal legal system as a means of enhancing traditional arbitration's effectiveness.105 

 

Contrasting perspectives emphasize preserving traditional arbitration's distinctive characteristics 

while addressing specific limitations. Elechi's model of community justice prioritizes local 

autonomy and cultural authenticity, arguing that "excessive formalization risks undermining the 

very qualities that make traditional justice accessible and legitimate to its users."106 This approach 

seeks to strengthen traditional arbitration through targeted interventions rather than comprehensive 

integration.107 

 

Middle-ground positions advocate regulated interfaces between traditional and formal systems 

while maintaining their distinctive characteristics. Obi proposes a "multi-door justice system" 

wherein traditional arbitration operates as a recognized but semi-autonomous dispute resolution 

pathway with clear jurisdictional guidelines and enforcement connections to formal Courts.108 This 

model preserves traditional arbitration's cultural specificity while enhancing its enforceability 

through formal recognition.109 

 

1.9.5 Research Gaps and Contributions 

Review of existing literature reveals several significant gaps that this research addresses. First, 

there is limited empirical research on contemporary traditional arbitration practices across Nigeria's 

diverse communities, with most studies focusing on specific ethnic groups or historical contexts.110 

This study provides comparative analysis across multiple communities, documenting both 

commonalities and variations in current practice.111 

 

Second, existing scholarship has not systematically examined the interface between traditional 

arbitration and formal Courts, particularly regarding jurisdiction, appeals, and enforcement.112 This 

research specifically investigates these intersection points, identifying both challenges and 

potential integration mechanisms.113 

 

Third, reform proposals have often lacked comprehensive frameworks that address constitutional, 

statutory, institutional, and cultural dimensions simultaneously.114 This study develops an 
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integrated approach to reform that encompasses legal recognition, procedural standardization, 

institutional strengthening, and cultural preservation.115 

 

Finally, comparative analysis of integration models from other African jurisdictions has not been 

systematically applied to the Nigerian context.116 This research extracts transferable lessons from 

regional experiences while acknowledging Nigeria's distinctive legal and cultural context.117 

 

2.0 Future Prospects and Recommendations 

 

2.1 Preliminary Findings 

Despite their cultural significance and judicial recognition, traditional Courts remain marginalized 

within Nigeria's legal system. Decisions and orders from traditional Courts are frequently 

disregarded with impunity, even when they would theoretically qualify for judicial enforcement 

under the precedents established by Nigerian Courts.118 

 

This marginalization represents a missed opportunity to enhance access to justice in Nigeria, 

particularly in rural areas where formal courts may be geographically, financially, or culturally 

inaccessible.119 The continuing relevance of traditional dispute resolution mechanisms despite their 

lack of formal authority suggests their enduring value to Nigerian communities and indicates 

potential benefits from their greater integration into the formal legal framework.120 

 

3.0 Conclusion 

Traditional Courts in Nigeria continue to enjoy public confidence and provide accessible justice, 

yet their potential remains constrained by limited enforcement authority. Through judicial activism, 

Nigerian Courts have begun recognizing the legitimacy of traditional arbitration decisions, but 

comprehensive reform requires legislative action to fully integrate these institutions into the 

national justice framework. 

 

The persistence of traditional adjudication systems despite colonial and post-colonial 

marginalization testifies to their cultural resilience and continued relevance in addressing 

community disputes.121 Their accessibility, cultural legitimacy, and focus on reconciliation offer 

valuable complements to formal litigation processes.122 By strengthening traditional adjudication 

systems through formal recognition and enhanced enforcement mechanisms, Nigeria can develop 
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a more inclusive and culturally responsive approach to dispute resolution that complements formal 

judicial mechanisms.123 

 

The integration of traditional arbitration into Nigeria's legal system represents not merely a 

practical enhancement of judicial efficiency but also a reclamation of indigenous legal heritage that 

was unjustly marginalized during colonization.124 Such integration would align with global trends 

toward legal pluralism and recognition of indigenous justice systems as legitimate components of 

national legal frameworks.125 

 

3.1 Recommendations for Reform 

To strengthen traditional arbitration systems, this paper recommends: 

i. Statutory Codification: Development of specific legislation defining the powers, functions, and 

responsibilities of traditional Courts in Nigeria to provide explicit legal standing.126 

ii. Formal Recognition: Constitutional acknowledgment of traditional Courts within the judicial 

framework, similar to models adopted in other African Nations like Ghana and South Africa.127 

iii. Procedural Standardization: Establishment of minimum procedural standards for traditional 

Courts that ensure compliance with constitutional principles while preserving cultural 

integrity.128 

iv. Enforcement Mechanisms: Creation of formal enforcement pathways for traditional court 

decisions that meet established criteria for validity.129 

v. Capacity Building: Continued training and support for traditional authorities on human rights 

standards, procedural fairness, and documentation practices.130 

These reforms would enhance the effectiveness of traditional arbitration while preserving its 

distinctive cultural characteristics and accessibility advantages.131 By creating a formal 

interface between traditional and State legal systems, Nigeria could develop a more 

comprehensive justice system that leverages the strengths of both approaches to dispute 

resolution.132 
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