A COMPARATIVE ANALYSIS OF THE PROTECTION OF SOCIO-ECONOMIC
RIGHTS IN NIGERIAAND SOUTH AFRICA*

Abstract

Socio-economic rights (SERS) are essential for human dignity and the realization of justice and
equality. Enforcement of socio-economic rights is a panacea to deluge of agitations over bad
governance in many underdeveloped countries. While both Nigeria and South Africa recognize these
rights in their constitutions, their approaches to protection and enforcement diverge significantly.
This paper aims to provide a comparative appraisal of the constitutional, judicial, and institutional
frameworks for the protection of socio-economic rights in both countries. It highlights South Africa's
robust enforcement mechanisms, especially its justiciability model in contrast with Nigeria's more
aspirational and non-justiciable treatment of SERs under its Constitution. The doctrinal research
methodology was employed in this study wherein primary sources (statutes, case laws, etc.) and
secondary sources (textbooks, journal articles, newspapers, dictionaries, encyclopedias etc.) were
used. The paper recommends reforms for Nigeria that draw lessons from South Africa’s experience to
enhance the enforceability of socio-economic rights. Key amongst the recommendations is an urgent
need to amend Section 6(6)(c) of the 1999 Constitution (as amended) to expressly confer
justiciability status on socio-economic rights in Nigeria. The above will empower the courts to hold
the State accountable for its socio-economic obligations and provide legal remedies for rights
violations.
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1. Introduction

Socio-economic rights (SERS) including the rights to health care, education, housing, food, water,
and social security are indispensable for achieving human dignity, equality, and sustainable
development." These rights are often enshrined in national constitutions, international human rights
instruments, and regional legal frameworks, yet their practical enforcement remains highly uneven
across jurisdictions. In Africa, Nigeria and South Africa represent two of the continent's largest
democracies and legal systems, but their approaches to the protection of socio-economic rights
reveal stark contrasts in constitutional design, judicial interpretation, and institutional
implementation.” South Africa is often praised for its transformative constitutionalism, which
entrenches socio-economic rights as justiciable and enforceable.’ Nigeria, on the other hand, places
these rights under its non-justiciable 'Fundamental Objectives and Directive Principles of State
Policy".

In South Africa, socio-economic rights are entrenched within the Bill of Rights under Chapter Two of
the 1996 Constitution, rendering them justiciable and enforceable by the courts. Sections 26 and 27
of the Constitution guarantee the right to access housing, health care, food, water, and social security,
subject to the state's obligation to take ‘'reasonable legislative and other measures, within its available
resources, to achieve the progressive realization of each of these rights.” The South African judiciary,
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particularly the Constitutional Court, has interpreted these provisions robustly. Landmark cases such
as Government of the Republic of South Africa v.Grootboom and others® and Minister of Health and
Others v. Treatment Action Campaign and Others’ have demonstrated a proactive judicial stance in
compelling the State to fulfill its obligations, thereby setting a global precedent for the enforceability
of socio-economic rights.’

Conversely, Nigeria's 1999 Constitution (as amended) adopts a more restrained approach. Socio-
economic rights are encapsulated within Chapter 1l as 'Fundamental Objectives and Directive
Principles of State Policy." However, Section 6(6)(c) expressly excludes these provisions from the
jurisdiction of the courts, rendering them non-justiciable and aspirational in nature. While Nigeria
has ratified key international human rights instruments such as the International Covenant on
Economic, Social and Cultural Rights (ICESCR), their domestic effect is limited unless specifically
incorporated by legislation, as per Section 12 of the Constitution.” Despite the constitutional
limitations, Nigerian courts and regional bodies have increasingly explored innovative ways to
navigate around the non-justiciability barrier. In SERAP v. Federal Republic of Nigeria,” the
ECOWAS Court of Justice ruled in favor of the right to education, emphasizing the binding nature of
Nigeria's international commitments." However, such rulings, though symbolically powerful, lack
consistent domestic enforcement, revealing the systemic gaps in Nigeria's legal framework for socio-
economic rights.*

This paper undertakes a comparative appraisal of the protection of socio-economic rights in Nigeria
and South Africa, with a focus on constitutional provisions, judicial attitudes, legislative instruments,
and institutional mechanisms. It critically examines how each country's legal framework shapes the
lived experiences of socio-economic rights and evaluates the extent to which the State is held
accountable for ensuring access to basic needs. The paper ultimately argues that while South Africa
provides a more effective legal model for SERs protection, Nigeria's framework can be strengthened
through constitutional reform, judicial activism, and the domestication of international obligations.

2. Meaning of Socio-economic Rights

Socio-economic rights (SERs) encompass entitlements essential to the material well-being of
individuals, including the rights to housing, health care, education, social security, food, water, and
work. These rights are indispensable for human dignity and social justice and are foundational to
achieving substantive equality in democratic societies.” Unlike civil and political rights, socio-
economic rights impose positive obligations on the State to act, often requiring significant resource
allocation and institutional reform.* While historically viewed as aspirational or non-justiciable,
socio-economic rights have evolved into enforceable legal norms within many domestic and
international legal frameworks.*

The theoretical foundation of socio-economic rights is rooted in the idea of substantive equality and
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human dignity, as articulated in the Universal Declaration of Human Rights (UDHR) 1948. Articles
22 to 27 of the UDHR outline rights to social security, work, education, and an adequate standard of
living, affirming their universality and interdependence with civil and political rights.” The
International Covenant on Economic, Social and Cultural Rights (ICESCR) gives these rights legal
force, obliging State Parties to take steps towards their progressive realization.”” As Liebenberg™
argues, socio-economic rights are essential for combating poverty and structural inequality and must
be understood not as secondary rights but as equal in importance to civil liberties. They protect
individuals against deprivation and marginalization, thereby fostering inclusive democracy.

Socio-economic rights have gained increased legal recognition, particularly through the
constitutionalization of such rights in countries like South Africa, Colombia, India, and Kenya. South
Africa is often hailed as a model of transformative constitutionalism, embedding enforceable socio-
economic rights in its 1996 Constitution. Sections 26 and 27 guarantee access to housing, health care,
food, water, and social security, subject to the State's duty to adopt reasonable measures within
available resources.” In contrast, Nigeria's 1999 Constitution incorporates socio-economic rights
within Chapter 11 as non-justiciable Directive Principles of State Policy, meaning they are not legally
enforceable in courts.” As lbe * notes, this distinction reflects a tension between political aspiration
and legal obligation, thereby limiting the scope of judicial protection for the poor in Nigeria.

The central debate surrounding socio-economic rights is the question of justiciability - whether
courts should enforce rights that depend on resource allocation and policy discretion.” Proponents
argue that judicial enforcement is essential for accountability and the realization of rights, especially
where democratic mechanisms fail the poor.” In Government of the Republic of South Africa
v.Grootboom,” the Constitutional Court held that the right to housing required the government to
implement reasonable programmes that progressively realize access to adequate housing.”
Similarly, in Minister of Health v. Treatment Action Campaign,” the Court mandated the government
to expand access to antiretroviral drugs to prevent mother-to-child transmission of HIV, asserting that
resource limitations cannot be used to deny access to life-saving treatment. However, critics caution
that excessive judicial intervention risks undermining democratic legitimacy and technocratic
competence. According to Liebenberg,” courts should respect the separation of powers while still
fulfilling their constitutional duty to review State compliance with rights obligations.

Two primary doctrinal approaches have emerged in socio-economic rights adjudication: the
minimum core obligation and the reasonableness test. The minimum core doctrine, advocated by the
UN Committee on Economic, Social and Cultural Rights, posits that States must ensure at least a
basic minimum level of rights, irrespective of resources.” However, South African courts have
rejected this model in favour of a reasonableness approach, which evaluates the adequacy of
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government policies in fulfilling socio-economic rights.”” While the reasonableness test allows
flexibility, it has been critiqued for its ambiguity and potential for judicial restraint. Brand® contends
that without clearer benchmarks, the test may fail to protect the most vulnerable effectively.

At the international level, the adoption of the Optional Protocol to the ICESCR in 2008 allows
individuals to bring complaints before the UN Committee, enhancing the justiciability of socio-
economic rights.* Regionally, the African Charter on Human and Peoples' Rights recognizes socio-
economic rights, and the ECOWAS Court of Justice has adjudicated SERs despite national
limitations.” In SERAP v. Federal Republic of Nigeria,” the Court affirmed the right to education as
binding under Nigeria's international obligations.

Socio-economic rights are not mere aspirational goals but essential components of human dignity
and democratic inclusion. Their recognition in international instruments and domestic constitutions
marks significant progress. However, meaningful protection requires not only legal entrenchment
but also effective enforcement mechanisms. While countries like South Africa illustrate the
transformative potential of socio-economic rights, others like Nigeria reveal the limitations of weak
constitutional protection. The future of socio-economic rights lies in balancing judicial enforcement
with democratic legitimacy, ensuring that the law serves as a tool for social justice and not merely as a
symbolic affirmation.

3. Examination of the Types of Socio-Economic Rights
3.1 Right to Education

Education is widely recognized as a foundational socio-economic right with intrinsic and
instrumental value. It enables individuals to live with dignity, enhances their ability to claim other
rights, and serves as a vehicle for empowerment, development, and social justice. It is, therefore,
fundamental for personal development and social progress.* The right to education is firmly
grounded in international human rights law, regional frameworks, and increasingly in domestic
constitutions. In Brown v. Board of Education,” though not about socio-economic rights per se, the
U.S. Supreme Court affirmed education as crucial to the exercise of other rights. In South Africa, the
Juma Musjid case® held that while private property rights are protected, they must be balanced
against learners' rights to education.

The right to education is recognized in Article 13 of the ICESCR, which obliges States to make
primary education compulsory and free and to progressively realize free secondary and higher
education.”” According to General Comment No. 13 of the Committee on Economic, Social and
Cultural Rights (CESCR), education must meet the '4-A' criteria: Availability, Accessibility,
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Acceptability, and Adaptability.” These principles, which transform the abstract right to education
into specific, measurable State obligations, are discussed below.

3.1.1 Availability

This means that education must be available in sufficient quantity. This includes functioning
educational institutions and programmes with adequate infrastructure, teaching materials, trained
teachers, and other essential resources.” According to CESCR: 'Functioning educational institutions
and programmes have to be available in sufficient quantity within the jurisdiction of the State party."*
Availability, as a component of the right to education, extends beyond the mere existence of school
buildings or classrooms. It encompasses a comprehensive framework that includes legal guarantees,
policy initiatives, and institutional support to ensure education is genuinely available to all,
especially at the primary level, which must be compulsory and free. According to Katarina
TomaSevski, former UN Special Rapporteur on the Right to Education: 'Availability entails that
governments must establish the legal foundations for the right to education, ensuring that primary
education is free and compulsory, and that there is an infrastructure capable of supporting the full
enrolment of all children.” This principle was underscored in the South African case of Governing
Body of the Juma Musjid Primary School & Others v. Essay NO and Others, where the Constitutional
Court affirmed that: "The right to a basic education is immediately realizable. It is not subject to
availability of resources. A child's right to education is not conditional on the State's budgetary
constraints." This judgment reflects how constitutional commitments can reinforce the availability
obligation. Similarly, in Ex parte Gauteng Provincial Legislature: In re Dispute Concerning the
Constitutionality of the Gauteng School Education Bill of 1995, the South African Constitutional
Court held that provincial governments have a duty to provide sufficient schools, qualified teachers,
and infrastructure: 'The State has a duty to ensure that sufficient schools are established and
maintained to meet the educational needs of the population.™

According to the Committee on Economic, Social and Cultural Rights (CESCR) in General
Comment No. 13, availability includes not only physical facilities such as classrooms, sanitation, and
drinking water, but also trained teachers, curricula, libraries, and teaching materials:
Functioning educational institutions and programmes have to be available in
sufficient quantity. What they require to function depends upon numerous factors...
but includes buildings, sanitation facilities, safe drinking water, trained teachers
receiving domestically competitive salaries, teaching materials, and libraries.”

Additionally, Beiter notes that: 'Availability is intrinsically linked with the financial responsibilities
of the State. Only through adequate resource allocation and legal guarantees can education move
from a rhetorical promise to a tangible right.”® From the foregoing, it can be said that availability is
not only about counting schools but about ensuring that every learner has reasonable access to a
functioning educational system that meets minimum quality standards - a requirement that blends
infrastructure, personnel, and legal guarantees into a comprehensive human rights obligation. This
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means that laws must mandate education, and budgetary allocations must support it. Without a
statutory obligation and public funding, the physical presence of schools alone cannot guarantee
availability. For instance, a rural village may have a school building, but if it lacks teachers,
textbooks, or safe facilities, it does not meet the availability standard under international law.

3.1.1 Accessibility

The principle of accessibility in the right to education requires that education be available and
accessible to all individuals, without discrimination, at the primary, secondary, and tertiary levels.
This principle is enshrined in General Comment No. 13 by the Committee on Economic, Social, and
Cultural Rights (CESCR), which provides detailed guidance on the meaning of accessibility in the
context of the right to education. It encompasses aspects such as non-discrimination, physical
accessibility, and economic accessibility. General Comment No. 13 states that accessibility involves
more than just physical proximity to educational institutions. It has several layers:

i. Non-discrimination: All individuals must have equal access to education,
irrespective of race, gender, disability, social status, or ethnicity. The aim is to promote
equitable access to educational opportunities and ensure marginalized groups are not
excluded.

ii. Physical Accessibility: Educational institutions must be physically accessible to students,
particularly for those with disabilities or from marginalized communities. Physical barriers,
such as the distance to educational institutions or infrastructure issues, must be addressed to
ensure that education is within reach of all students. Special focus is often placed on
disability access, with provisions for ramps, Braille materials, and sign language
interpreters.

iii. Economic Accessibility: Education must be affordable or free, especially primary
education, ensuring that financial constraints do not prevent individuals from accessing
education. Secondary and higher education should be progressively made available at
affordable rates.” The CESCR states: 'Education has to be accessible to everyone, without
discrimination, within the jurisdiction of the State party.” Beiter expands on this by
emphasizing the importance of removing both direct and indirect barriers to access,
particularly in rural areas and for persons with disabilities.”

The UN Convention on the Rights of Persons with Disabilities (CRPD) 2007 emphasizes that
education should be fully accessible to individuals with disabilities in an inclusive environment.”
This reinforces the broad scope of accessibility, including necessary accommodations.

In South Africa, accessibility has been a key theme in the development of socio-economic rights
jurisprudence, especially with respect to education. South Africa's Constitution guarantees the right
to basic education and requires that this education be provided in a manner that is accessible to all.” In
the South African case of Juma Musjid Primary School v. Essay NO,*
In this case, the Constitutional Court of South Africa highlighted the importance of accessibility in
the right to education. The Court ruled that the right to basic education (under Section 29(1) of the
South African Constitution) must be realized immediately and without discrimination. The case
involved the eviction of a school located on private land, and the Court held that this eviction violated
the right to education for the children who were physically displaced, thus limiting their access to
education.” The Court emphasized that the State must take reasonable steps to ensure that physical
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access to education is maintained and that children's rights are not infringed due to factors outside
their control.” In the case of Grootboom v. Government of the Republic of South Africa,” the Court
ruled that government policies must ensure accessibility to basic needs like housing, which indirectly
affects the access to education for children in informal settlements. Educational access is often
limited by poor living conditions, and the Court recognized the interconnectedness of basic needs. In
Minister of Education v. Harris,” the South African Constitutional Court struck down certain
regulations that limited access to education based on unjust discriminatory grounds. The regulations
were found to be inconsistent with the right to non-discriminatory access to education under the
Constitution.”

In Nigeria, the Constitution of the Federal Republic of Nigeria 1999 (as amended) guarantees equal
and adequate educational opportunities at all levels,” but the right to education is non-justiciable
under Chapter 11.* However, Nigerian courts and regional judicial bodies have engaged with
accessibility in relation to education, emphasizing the importance of non-discrimination and equal
access. In the case of SERAP v. Federal Republic of Nigeria,” the ECOWAS Court of Justice
examined Nigeria's failure to provide access to free, compulsory education as required by Article 17
of the African Charter on Human and Peoples’ Rights. The Court ruled that Nigeria's failure to ensure
accessibility to education violated fundamental human rights, especially for children from
marginalized groups.” The Court directed Nigeria to take immediate steps to ensure universal
accessibility to education across the country, including for children with disabilities.” In the case of
Legal Defence and Assistance Project (LEDAP) GTE & LTD v. Federal Ministry of Education &
Another,” the Federal High Court in Abuja ruled that every Nigerian child has the constitutional right
to free and compulsory primary education and free junior secondary education. The court stated that
both federal and State governments have constitutional duties to provide adequate funding for such
education, making the right to free education enforceable.

Despite the legal guarantees for accessible education, numerous barriers persist in both South Africa
and Nigeria that hinder full realization: Those barriers include physical barriers™, economic barriers®
and social and cultural barriers®.

Accessibility in education is a fundamental principle that guarantees non-discriminatory, affordable,
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85




AEFULJ Vol. 1 (2), December 2025

and physically accessible education for all. Judicial decisions, particularly in South Africa and
Nigeria, demonstrate the legal and moral obligations of the State to eliminate barriers to education.
Courts have played a pivotal role in ensuring the right to education is enforced by requiring
governments to take positive actions to guarantee access to education for marginalized groups.
However, despite these legal protections, significant challenges remain in ensuring full accessibility
due to aforementioned economic, physical, and social and cultural barriers.

3.1.3 Acceptability

This criterion of the right to education entails that the form and content of education, including
curricula and teaching methods, must be relevant, culturally appropriate, and of good quality. It
should also be acceptable to students and, in some cases, to parents.”” According to General Comment
No. 13, acceptability means that: "The form and substance of education, including curricula and
teaching methods, have to be acceptable (e.g., relevant, culturally appropriate and of good quality) to
students and, in appropriate cases, parents.” Sen views education as a tool for empowerment and
dignity; therefore, its content must resonate with learners' lived experiences to be meaningful.”

Acceptability comprises:

i. Curricular relevance: The content must be relevant to the learner's social, cultural, and
economic context.

ii. Cultural sensitivity: Education must not alienate learners from their linguistic, religious,
or cultural identities.

iii. Pedagogical quality: Teaching methods and materials should meet minimum educational
standards and be respectful of human dignity.

iv. Freedom from indoctrination: Education must be consistent with fundamental human
rights and must not promote hatred or propaganda.”

The International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR) affirms that
education must be directed to 'the full development of the human personality and the sense of its
dignity” and must “strengthen respect for human rights and fundamental freedoms." The Convention
on the Rights of the Child 1989 (CRC) emphasizes the development of respect for the child's cultural
identity, language, and values.” These treaties recognize acceptability as essential to the substantive
enjoyment of the right to education.

South Africa has a robust jurisprudence on the quality and appropriateness of education as a
constitutional right. In the case of Juma Musjid Primary School v. Essay NO and Others,”the
Constitutional Court emphasized that the right to basic education under Section 29(1)(a) of the South
African Constitution is 'immediately realisable' and must include aspects of acceptable educational
quality and environment.” The Court remarked that education must equip learners with essential
skills and values, consistent with the Constitution's emphasis on human dignity and equality.” In the
case of Minister of Basic Education v. Basic Education for All,” which involved the failure to deliver
textbooks in Limpopo, South Africa, the Court ruled that the absence of learning materials
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undermined the quality and acceptability of education.” The Court found that 'the right to a basic
education includes the provision of essential learning and teaching support material' and held that
curriculum content and delivery must meet acceptable standards.” These South African cases
reinforce the notion that adequate content and delivery mechanisms are critical components of an
acceptable education system.

While the Nigerian Constitution does not make socio-economic rights expressly justiciable,” courts
have interpreted the right to education through international and regional instruments, especially the
African Charter on Human and Peoples' Rights 1981, which is part of Nigerian domestic law (via
Cap. A9, LFN 2010). In SERAP v. Federal Republic of Nigeria,80 the court held that Nigeria's failure
to provide quality and culturally relevant education to disadvantaged communities violated Article
17 of the African Charter.* It ruled that education must be 'qualitative, relevant, and in accordance
with national values and dignity’.” The Court emphasized that teacher absenteeism, dilapidated
infrastructure, and inappropriate teaching materials all amounted to a breach of the acceptability
requirement.” In Uzoukwu v. Ezeonu 11,* though not directly an education case, the Court of Appeal
discussed fundamental rights in the light of international law, acknowledging that customary and
cultural relevance are significant in evaluating State duties under Chapter Il of the Constitution. This
indirectly informs the acceptability standard in Nigerian education.

The key issues and challenges in ensuring Acceptability include the following:

I. Inappropriate Curriculum Content: Curricula in some regions may be outdated, overly
theoretical, or alienating to local values and needs. In Nigeria, for example, the lack of vocational
and technical education limits the relevance of schooling to job markets.

ii. Language of Instruction: In both Nigeria and South Africa, linguistic barriers undermine
acceptability. The use of English or Afrikaans without sufficient support for mother-tongue
instruction hinders comprehension and cultural inclusion.

iii. Poor Pedagogical Standards: The quality of teaching is central to acceptability. Inadequately
trained teachers, lack of continuous professional development, and the absence of child-friendly
teaching methods diminish the educational experience.

Acceptability is an essential component of the right to education, ensuring that learners receive not
justany education, but an education that is relevant, culturally sensitive, and of good quality. Judicial
bodies, particularly in South Africa and regional African courts, have interpreted this criterion to
mean that states must provide appropriate curricula, competent teaching, and culturally relevant
learning environments. This standard is pivotal to transforming education from a mere policy
promise to a legally enforceable right that respects the dignity, diversity, and development of every
learner.

3.1.4 Adaptability

According to General Comment No. 13: 'Adaptability means that education has to be flexible so it
can adapt to the needs of changing societies and communities and respond to the needs of students
within their diverse social and cultural settings.”™ Toma$evski argues that adaptability is critical in
modern education systems, especially to accommodate children with disabilities, working children,

"bid., para. 44, 36.
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and other marginalized groups. * Adaptability thus includes:
i.  Curriculum responsiveness to societal transformation
ii. Educationfor marginalized and vulnerable groups
iii. Incorporation of learners' needs and life experiences
iv. Use of inclusive pedagogical methods (e.g., for children with disabilities, working children,
indigenous peoples, etc.)”

The elements of Adaptability include the following:

a. Curriculum Relevance

Education must equip learners with practical and analytical skills to meet evolving economic,
technological, and social challenges. For example, integrating digital literacy, climate education, or
civic education can make curricula more adaptable to contemporary demands.”

b. Inclusion of Vulnerable Groups
Education systems must adapt to cater for the needs of:
i. Childrenwith disabilities (through inclusive education practices)
ii. Girlsand women (addressing gender biases)
iii. Indigenous populations (through bilingual and culturally relevant curricula)
iv. Internally displaced persons and refugees.”

C. Cultural and Linguistic Sensitivity

Here, adaptability also entails using mother tongue instruction, respectlng indigenous knowledge
systems, and avoiding curricula that alienate learners from their identities.”

The Convention on the Rights of the Child (CRC), in its Article 29, requires that education develop a
child's personality, talents, and abilities to the fullest. This calls for flexibility and learner-centered
approaches. In a similar vein, the Convention on the Rights of Persons with Disabilities (CRPD), in
its Article 24, requires states to ensure that persons with disabilities can access inclusive, quality, and
free primary and secondary education. This underscores adaptability in addressing diverse needs.

The South African Constitution emphasizes transformation, which supports the idea of an adaptable
education system that addresses past inequalities and meets future developmental needs. In the case
of Governing Body of the Juma Musjid Primary School v. Essay NO,91 although the case primarily
addressed availability and accessibility, the Constitutional Court stressed that education must be
effective and meet learners' needs, aligning with the notion of adaptability. The Court stated: 'The
right to a basic education isimmediately realisable... and must be directed toward the development of
the child's personality, talents, and mental and physical abilities to their fullest potential.”* In MEC
for Education: KwaZulu-Natal v. Pillay,” a landmark case where a learner was barred from wearing a
nose stud as part of her religious and cultural expression. The Constitutional Court ruled that school
codes must adapt to accommodate the diverse identities of learners, thus reinforcing adaptability in
educational policy. According to the court: 'Uniformity cannot be allowed to trump the constitutional
value of diversity.™

While the Nigerian Constitution under Section 18 provides for educational goals, its non-

®CESCR, 1999 (n 40) para. 6(d).
*Tomasevski (n 35) 41.
UNESCO, 2015

“'CESCR, 1999 (n 40) para. 6(d).
*Tomasevski (n 34) 41.
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* UNESCO, Education for All Global Monitoring Report () 107.
* (n36) 761.
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*Ibid., 489.
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justiciability limits direct litigation. However, regional courts like the ECOWAS Court of Justice have
intervened, as exemplified in the case of SERAP v. Federal Republic of Nigeria®where the ECOWAS
Court emphasized the obligation of Nigeria to ensure that education is inclusive and adaptable,
particularly for disadvantaged communities. The Court recognized that failure to provide context-
sensitive and relevant education was a breach of the African Charter on Human and Peoples' Rights:
‘The State's failure to ensure curricula and institutions respond to the needs of all social groups...
amounts to a violation of the right to education.”

Despite its importance, adaptability remains underdeveloped in implementation across many
jurisdictions due to reasons, such as:

i. Outdated curriculathatdon't reflect current socio-economic realities.

ii. Rigidnational education policies that leave little room for local innovation.

iii. Insufficient teacher training ininclusive and responsive pedagogy.

iv. Lack of disaggregated data to monitor how education systems serve diverse learners.
For example, in Nigeria, most school curricula remain urban-centric, neglecting the realities of
nomadic, rural, or conflict-affected children.”

Adaptability is a critical, though often neglected, component of the right to education. It ensures that
education remains relevant, inclusive, and responsive to the real-world circumstances of learners.
Courts in South Africa have made progressive interpretations, linking adaptability with diversity and
transformation, while regional courts like ECOWAS have begun to address the gap in Nigeria. For
genuine realization of the right to education, states must not only provide education but ensure it is
flexible and tailored to the lived realities of all learners.

The '4-Ascheme is a robust framework that provides concrete guidance for the implementation of the
right to education. While CESCR sets the legal foundation, scholars like TomaSevski, Beiter, and Sen
provide deeper understandings and practical frameworks for its realization. Under Article 2(1) of the
ICESCR, State parties are required to progressively realize the right to education using the
maximum available resources. However, primary education must be free and compulsory
immediately, not subject to progressive realization.” Despite legal guarantees, multiple challenges
hinder the full realization of the right to education in African countries, such as:

i. Inadequate funding of public schools and poor infrastructure;

ii. Teacher shortages and lack of training;

iii. Inequitable access, especially for rural, girl-child, and disabled learners;

iv. Conflict and insecurity(e.g., Boko Haram's attacks on schools in Nigeria); and

v. Policy inconsistency and weak enforcement mechanisms.”

The right to education is a pivotal socio-economic right with far-reaching implications for the
realization of other rights. While South Africa provides a model of constitutional justiciability and
strong jurisprudence, Nigeria's approach remains largely declaratory. Nonetheless, regional and
international legal mechanisms provide an important avenue for holding States accountable. To truly
realize the right to education, both nations must ensure adequate funding, equitable policies, and
effective enforcement of educational obligations.

3.2 Rightto Health

*(n10).
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The right to health is a fundamental socio-economic right recognized in international, regional, and
domestic legal instruments. It goes beyond mere access to healthcare and encompasses the broader
determinants of health, such as access to clean water, nutrition, sanitation, and housing." As a socio-
economic right, it imposes positive obligations on the State to ensure conditions conducive to the
physical and mental well-being of all people. The right to health is enshrined in Article 12 of the
ICESCR, requiring States to ensure access to medical services and take steps to reduce infant
mortality, improve environmental hygiene, and control disease.™ As outlined in General Comment
No. 14, the right to health includes availability, accessibility, acceptability, and quality of healthcare
services (AAAQ)."” These elements are discussed below.

3.2.1 Availability

Healthcare facilities, goods and services must be available in sufficient quantity within a State's
jurisdiction. This encompasses functioning public health and healthcare facilities, trained medical
personnel, and essential drugs.According to the CESCR: 'Functioning public health and health-care
facilities, goods and services, as well as programmes, have to be available in sufficient quantity
within the State party."®  Soobramoney v Minister of Health (KwaZulu-Natal),' the South African
Constitutional Court addressed the issue of resource constraints in providing dialysis treatment. The
Court recognized the State's challenge in allocating limited resources: "The provincial administration,
which is responsible for health services in KwaZulu-Natal has to make decisions about the funding
that should be made available for health care and how such funds should be spent.”™ In Minister of
Health v. Treatment Action Campaign,”® the South African Constitutional Court held that the
government's limitation of antiretroviral drugs was unreasonable and violated the right to health
under Section 27 of the Constitution.”” The Court emphasized the duty to provide access to healthcare
progressively and within available resources.*”

Nigeria's National Health Act 2014 aims to improve healthcare availability'®. However, challenges
persist, particularly in rural areas where health facilities are scarce, and there is a shortage of trained
medical personnel."” The Basic Health Care Provision Fund (BHCPF), established under the Act,""
has faced implementation hurdles, impacting the availability of essential health services.

3.2.2 Accessibility
Healthcare facilities and services must be accessible to everyone without
discrimination.**Accessibility has four dimensions:?
i. Non-discrimination: Health services must be accessible to all, especially vulnerable groups.?
ii. Physical accessibility: Facilities must be within safe physical reach for all sections of the
population.?
iii. Economicaccessibility (Affordability): Services must be affordable for all.?

" UN CESCR, 2000: para. 4

"|CESCR 1966, Art. 12.

CESCR, General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12 of the ICESCR), UN
Doc. E/C.12/2000/4 (2000), para. 12.

Ibid., para. 12(a).
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I bid.

106 (n8).

I bid.,745.

“Ibid.,751.

' National Health Act 2014, Ss. 1, 11(1)(a) & 13.

"% A visit to rural health centres in Nigeria will reveal this ugly reality.

“bid., s. 11.

"2 CESCR 2000 (n 100) para. 12(b).

90



A Comparative Analysis of the Protection of Socio-Economic Rights in Nigeria and South Africa

iv. Information accessibility: Individuals must have the right to seek, receive, and impart
health-related information.?” In Minister of Health and Others v. Treatment Action
Campaign and Others (No 2),"* the Constitutional Court of South Africa ruled that the
government's restriction on the provision of the antiretroviral drug Nevirapine violated the
right to health by limiting access to healthcare services. The Court held:?A programme that
excludes a significant segment of society cannot be said to be reasonable."™

In SERAP v. Nigeria,"* the ECOWAS Court found that the Nigerian government's failure to prevent
oil pollution in the Niger Delta, which harmed residents’ health, constituted a violation of the right to
health. The Court stated:?The Government's failure to prevent and control pollution and to prosecute
the perpetrators of oil spills has led to violations of the right to health.™

3.2.3Acceptability

Health services must be culturally appropriate, respecting medical ethics and sensitive to gender and
life-cycle requirements.?The CESCR notes:?'All health facilities, goods and services must be
respectful of medical ethics and culturally appropriate.™® t Nigeria, incorporating traditional
medicine practitioners into the formal health system has been proposed to enhance acceptability.
Recognizing the role of traditional birth attendants and healers can bridge cultural gaps and improve
health-seeking behavior among local communities.?* In South Africa, the Batho Pele ("People
First™) principles emphasize consultation and service standards, aiming to make public services,
including healthcare, more user-friendly and aligned with citizens' needs. This approach fosters trust
and encourages utilization of health services."

3.2.4 Quality of Healthcare Services

Health facilities, goods, and services must be scientifically and medically appropriate and of good
quality. This necessitates skilled medical personnel, scientifically approved and unexpired drugs,
and adequate sanitation.?" The Life Esidimeni tragedy in South Africa, where over 140 psychiatric
patients died after being transferred to unlicensed NGOs, highlighted severe lapses in healthcare
quality. The subsequent arbitration led by former Deputy Chief Justice Dikgang Moseneke
emphasized the State's obligation to provide adequate, scientifically sound, and quality healthcare
services. This case underscored the crucial need for medical facilities to meet international standards
and to prevent substandard care.”” The Constitutional Court affirmed that the State must ensure
healthcare that adheres to quality standards for all individuals, especially vulnerable groups.™

In Nigeria, the quality of healthcare services is often undermined by chronic underfunding, poor
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infrastructure, and strikes by health workers. In Oluwadare v. Minister of Health,™ the Nigerian
Court of Appeal ruled that the State's failure to adequately fund public healthcare facilities led to the
degradation of healthcare services, violating the constitutional right to health. The court ordered the
government to improve the quality of health services by ensuring access to trained healthcare
workers, medical equipment, and essential drugs. This decision reinforced the right to health and
emphasized that quality healthcare is an essential part of the State's obligation to fulfill its human
rights commitments.

The AAAQ framework provides a comprehensive approach to understanding the right to health,
encapsulating the need for availability, accessibility, acceptability, and quality in healthcare services.
Both Nigeria and South Africa have faced significant challenges in realizing these elements, but
regional judicial decisions have provided important insights into the obligations of States. Judicial
enforcement of these rights serves as a critical tool in ensuring that governments are held accountable
for the provision of equitable and quality healthcare. While progress has been made, especially in
South Africa where judicial intervention has led to improved access to essential medicines,
challenges related to resource allocation, corruption, and institutional weaknesses continue to
undermine the full realization of the right to health. In Nigeria, systemic issues such as inadequate
funding and infrastructure have posed similar obstacles. Moving forward, governments must
prioritize the progressive realization of the right to health by investing in healthcare infrastructure,
training medical personnel, and eliminating barriers to access for marginalized communities.
Regional human rights frameworks and domestic judicial decisions will continue to play an essential
role in upholding and protecting the right to health for all individuals. The evolution of jurisprudence
reflects a growing recognition that the right to health is indispensable for human dignity and
development.'

3.3RighttoHousing

Housing is essential for human dignity and security. Article 11 of the ICESCR guarantees the right to
adequate housing, which includes protection from forced eviction, security of tenure, and
habitability.’As detailed in General Comment No. 4, 'adequacy’ in housing includes aspects like
affordability, accessibility, legal security, and cultural adequacy.”’ In Government of the Republic of
South Africa v. Grootboom," the Court ruled that the State's housing policy was unreasonable for
failing to cater to people in desperate need, violating Section 26(2) of the South African
Constitution."

3.4 Rightto Work and Fair Labour Practices

The right to work, outlined in Articles 6 and 7 of the ICESCR, includes the right to gain a living by
work freely chosen and to enjoy just and favourable working conditions. This includes fair wages,
safe working environments, equal opportunity, and protection against forced labour.” In Occupiers
of 51 Olivia Road v. City of Johannesburg,”" though primarily about housing, the Court stressed the
importance of engaging affected individuals in meaningful consultations-a principle also relevant in
labour disputes.” Additionally, the International Labour Organization Committee of Experts has
condemned States for violations of labour rights, often invoking Convention No. 87 and 98 on

I bid.
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freedom of association and collective bargaining.™ In Nigeria, the right to work and fair labour
practices was provided to the effect that the State shall direct its policy towards ensuring that all
citizens, without discrimination on any group whatsoever, have the opportunity for securing
adequate means of livelihood as well as adequate opportunity to secure suitable employment.™
However, just like other provisions under Chapter Il of the Constitution, the enforceability of the
above provision has become a challenge in Nigeria by virtue of non justifiability snag provided in
section 6 (6) (c) of the constitution.

3.5 Rightto Social Security

Social security ensures protection against life risks such as unemployment, disability, sickness, and
old age. It is recognized in Article 9 of the ICESCR. The CESCR's General Comment No. 19
stipulates that social security schemes must be adequate, accessible, affordable, and transparent.™
In Khosa v. Minister of Social Development," the Constitutional Court of South Africa held that
excluding permanent residents from social grants was unfair and discriminatory, violating the right
to social security under Section 27.”" In Nigeria, Section 16 of the Constitution provides for the
commitment of government towards economic policies aimed at ensuring social security of the

138

citizens™.

3.6 Right to Food and Water

Food and water are indispensable for survival and are protected under Articles 11 and 12 of the
ICESCR and UN General Assembly Resolution 64/292 (2010), which recognizes the human right to
safe and clean drinking water and sanitation. General Comment No. 15 states that the right to water
includes sufficient, safe, acceptable, physically accessible, and affordable water.” In Mazibuko v.
City of Johannesburg,'* the Court held that while the right to water is constitutionally protected, the
State's policy providing 6 kilolitres of free water per month was reasonable.**

Socio-economic rights represent essential guarantees for a dignified human existence. Despite their
historically non-justiciable status, courts worldwide, especially in South Africa, have significantly
developed jurisprudence supporting their enforceability. While the right to education, health,
housing, work, social security, food, and water each have unique elements, they are interdependent
and mutually reinforcing. Their realization requires more than legal entrenchment - it demands
judicial activism, participatory governance, and genuine political commitment.

4. The Constitutional Framework of Socio-Economic Rights in Nigeriaand South Africa

4.1 Constitutional Framework of Socio-Economic Rightsin Nigeria

In Nigeria, the constitutional framework for human rights reflects a tension between aspiration and
enforceability. While the Constitution of the Federal Republic of Nigeria 1999 (as amended)
(CFRN) recognizes socio-economic rights, it classifies them under the non-justiciable Fundamental
Objectives and Directive Principles of State Policy (FODPSP).*” Socio-economic rights are
primarily found in Chapter 11 of the 1999 Constitution, titled 'Fundamental Objectives and Directive
Principles of State Policy.' Section 16(2)(d) ensures 'that suitable and adequate shelter, suitable and
adequate food, reasonable national minimum living wage, old age care and pensions, and
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unemployment and sick benefits and welfare of the disabled are provided for all citizens." Section
17(3)(d) mandates that 'there are adequate medical and health facilities for all persons.' Section
18(1)-(3) recognizes the right to education and mandates the government to ensure free and
compulsory primary education, and free secondary and university education 'as and when
practicable." Despite this detailed articulation, Section 6(6)(c) of the Constitution limits
enforceability by stating that 'no court shall have jurisdiction' as regards ‘any issue or question as to
whether any act or omission by any authority or person or as to whether any law or any judicial
decision conforms with the Fundamental Objectives and Directive Principles of State Policy.'

Nigerian courts have generally upheld the non-justiciability of socio-economic rights. In Okogie v.
Attorney General of Lagos State,' the Court held that Chapter 11 rights could not be enforced in
court. However, more recent jurisprudence shows a shift towards indirect enforcement. Courts have
invoked Chapter IV (civil and political rights) to give effect to socio-economic rights by interpreting
them in conjunction with rights to life, dignity, and freedom from discrimination. In SERAP v.
Federal Republic of Nigeria & Anor.,"* the ECOWAS Court held that the right to education was
justiciable under international law and that Nigeria was in violation for failing to provide free and
compulsory education. The Court emphasized that the classification of rights in the Nigerian
Constitution does not derogate from Nigeria's international obligations.

There have been legislative efforts to give effect to Chapter Il provisions. The Compulsory, Free
Universal Basic Education Act 2004 operationalizes Section 18(3)(a) of the Constitution by making
basic education a legal entitlement. Similarly, the National Health Act 2014 supports access to health
services and aims to realize Section 17(3)(d). On its part, the National Human Rights Commission
Act 2010 (as amended) empowers the Commission to protect and promote human rights, including
socio-economic rights."

Additionally, civil society actors and scholars continue to advocate for the constitutional amendment
of Section 6(6)(c) of the Constitution to render socio-economic rights justiciable. For instance, in
2019, former Director-General of the Nigerian Institute of Advanced Legal Studies, Prof. Epiphany
Azinge (SAN), emphasized the need for constitutional amendments to make socio-economic rights
enforceable, highlighting that the realities of the time made such changes imperative.” Similarly,
the former Attorney-General of the Federation and Minister of Justice, Abubakar Malami (SAN),
has advocated for the incorporation of socio-economic rights into Chapter 1V of the Constitution,
aligning with global trends toward their justiciability."”" In the academic sphere, scholars*® have
examined the judicial process concerning socio-economic rights in Nigeria. They argue for
constitutional amendments and proactive judicial interpretations to advance these rights to a legally
enforceable status. Additionally, discussions'* have centered on overcoming constitutional barriers
by personalizing human rights, emphasizing the dignity of the human person as a core element.
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While such proposals have not yet succeeded, the growing judicial and legislative activity signals a
trend toward mainstreaming these rights. This shift is reflected in judicial decisions' that creatively
interpret existing legal frameworks, such as invoking the African Charter on Human and Peoples'
Rights (Ratification and Enforcement) Act to sidestep the non-justiciability clause of Section 6(6)(c)
of the 1999 Constitution.”

Nigeria is a party to several international and regional human rights treaties that recognize socio-
economic rights as legally binding. These include the International Covenant on Economic, Social
and Cultural Rights 1966 (ICESCR)and the African Charter on Human and Peoples' Rights 1981
(ACHPR).Unlike the ICESCR, which requires domestic legislation for enforceability, the African
Charter has been domesticated into Nigerian law by the African Charter on Human and Peoples'
Rights (Ratification and Enforcement) Act.”” Nigerian courts have relied on the Charter to enforce
socio-economic rights. In Fawehinmi v. Abacha,™ the Supreme Court held that the African Charter
forms part of domestic law and can be enforced by courts. In SERAP v. Federal Government, ™ the
Federal High Court recognized the right to education under the African Charter as enforceable.

The enforcement of socio-economic rights in Nigeria is hindered not only by legal constraints but
also by institutional weaknesses. Agencies such as the National Human Rights Commission (NHRC)
are empowered to promote and protect human rights, including socio-economic rights, but face
budgetary and operational limitations. Similarly, anti-corruption agencies such as the Independent
Corrupt Practices Commission (ICPC) and the Economic and Financial Crimes Commission
(EFCC) play indirect roles in safeguarding public resources, which are crucial for the realization of
socio-economic rights.

4.2 Constitutional Framework of Socio-economic Rights in South Africa

The Constitution of the Republic of South Africa, 1996 (hereinafter referred to as 'the South African
Constitution’) is globally recognized for its progressive inclusion of socio-economic rights as
justiciable and enforceable. In a nation emerging from apartheid, where poverty, inequality, and
socio-economic deprivation were both symptoms and instruments of racial discrimination, the
drafters of the Constitution placed socio-economic rights at the core of democratic transformation.”
These rights are enshrined in the Bill of Rights, reinforcing the State's obligation to respect, protect,
promote, and fulfill fundamental rights that are essential for human dignity.

Chapter 2 of the South African Constitution establishes a comprehensive Bill of Rights, which
includes an array of socio-economic rights. These include the right to housing,”® healthcare, food,
water and social security,” education,”® and an environment not harmful to health or well-being.*
Section 7(2) of the Constitution mandates the State to 'respect, protect, promote and fulfil' these
rights, affirming the binding nature of socio-economic rights on all arms of government. Unlike
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many other jurisdictions where such rights are viewed as aspirational or non-justiciable, South
Africa's constitutional framework provides for their enforcement before courts, tribunals, and
independent bodies.

Socio-economic rights in South Africa are not absolute. Sections 26(2) and 27(2) of the South African
Constitution qualify these rights by stipulating that the state must take 'reasonable legislative and
other measures, within its available resources, to achieve the progressive realization' of these rights.
This qualification introduces a standard of reasonableness and resource availability, which has been
interpreted by the Constitutional Court in several landmark cases.**

Section 36 of the South African Constitution provides a general limitation clause that applies to all
rights in the Bill of Rights. Any limitation must be ‘reasonable and justifiable in an open and
democratic society based on human dignity, equality and freedom.' This limitation is important in
balancing socio-economic rights with competing State obligations and fiscal constraints. In terms of
enforcement, Section 38 allows individuals and groups to approach a competent court when arightin
the Bill of Rights has been infringed or threatened. The Constitutional Court, acting as the apex
guardian of the Constitution, plays a central role in adjudicating socio-economic rights cases.

The South African Constitution establishes independent institutions under Chapter 9, such as the
South African Human Rights Commission (SAHRC), which monitors and reports on the realization
of socio-economic rights.” The Commission has the power to investigate complaints, conduct
research, and engage with public and private actors to promote compliance.'® The Public Protector™®
and the Auditor-General also contribute indirectly by promoting accountability in the management
of public resources, which is crucial to the realization of socio-economic rights. The phrase
'progressive realisation' echoes Article 2(1) of the International Covenant on Economic, Social and
Cultural Rights (ICESCR), which South Africa ratified in 2015. The Optional Protocol to the
ICESCR 2008,"° permits individual complaints at the international level, although domestic
remedies must be exhausted first.

In South Africa, sectoral legislations such as the Housing Act 107 of 1997 and the National Health Act
61 of 2003 play a vital role in giving effect to the constitutional guarantees of socio-economic rights.
These statutes operationalize the broad constitutional mandates contained in Sections 26 and 27 of
the 1996 Constitution by setting out the responsibilities of various spheres of government and
establishing the frameworks for service delivery. The Housing Act 107 of 1997, enacted to give effect
to Section 26 of the Constitution, outlines the duties of national, provincial, and local governments in
promoting access to adequate housing. It mandates the development of sustainable human
settlements and the provision of housing subsidies, particularly for the poor.”’ Similarly, the National
Health Act 61 of 2003 implements Section 27(1)(a) of the South African Constitution by establishing
a national health system and delineating responsibilities among different levels of government to
ensure equitable access to health care services. It also provides for the rights and duties of users and
healthcare providers, thereby ensuring alignment with constitutional obligations.**

160

See Government of the Republic of South Africa v.Grootboom (n 6) and Minister of Health v. Treatment Action
Campaign (n 129)

" See Khosa v Minister of Social Development(n 136)

*?Constitution of the Republic of South Africa, 1996, s 184(1).

“|hid., s. 184(2).

*Ibid., s. 182.

**Ibid., s. 188.

**Optional Protocol to the ICESCR, UNGA Res 63/117, adopted 10 December 2008, entered into force 5 May 2013.
*"Housing Act 1997,s.3-4

"*National Health Act 2003, s. 2 & s. 27
96




A Comparative Analysis of the Protection of Socio-Economic Rights in Nigeria and South Africa

The South African judiciary has adopted a contextual and pragmatic approach, often deferring to the
executive on resource allocation while insisting on reasonableness and responsiveness. This judicial
philosophy seeks to balance the separation of powers with the need to protect vulnerable groups from
state neglect.”™ For example, in Mazibuko v. City of Johannesburg,” the Court upheld the city's
policy on water provision, stating that while courts must guard rights, they must not usurp policy-
making functions.

The constitutional framework of socio-economic rights in South Africa represents a bold and
progressive legal commitment to social justice and human dignity. Through the Constitution, the
courts, and independent institutions, South Africa has created an enabling environment for the
realization of these rights. However, challenges remain especially in translating legal rights into
tangible benefits for the poor. Issues of inequality, inadequate service delivery, and resource
constraints continue to impede full realization."™ Scholars such as Liebenberg'™ and Bilchitz'” argue
that the courts need to adopt a more interventionist approach to ensure that rights are not eroded by
inefficiency or political neglect. Others, like Pieterse," call for a rights-based governance model that
incorporates participatory democracy and social accountability mechanisms.

Nevertheless, South Africa's framework remains a model for other countries seeking to
constitutionalize socio-economic rights and ensure their justiciability. Scholars such as
Liebenberg'™ and Bilchitz'" argue that South Africa's jurisprudence has demonstrated how courts
can balance judicial restraint with meaningful intervention to uphold socio-economic rights without
usurping executive functions. Liebenberg"’’ notes that the reasonableness standard developed by the
courts allows for both flexibility and accountability, making it adaptable to different institutional and
economic contexts. In comparative perspective, South Africa’'s model has inspired debates and legal
reforms in countries like Kenya, Colombia, and India. For instance, Kenya's 2010 Constitution
adopted a Bill of Rights that mirrors South Africa's, and courts there have increasingly cited South
African jurisprudence when interpreting socio-economic guarantees.*”

5. Conclusion

The comparative analysis of Nigeria and South Africa reveals two distinct approaches to the
constitutional protection of socio-economic rights. South Africa's post-apartheid Constitution has
firmly entrenched these rights as justiciable and enforceable, enabling courts, legislative
instruments, and independent institutions to act as effective agents for their realization. Landmark
decisions by the Constitutional Court such as Grootboom and Treatment Action Campaign illustrate
the dynamic role of the judiciary in holding the State accountable for delivering on its socio-
economic obligations. In contrast, Nigeria's 1999 Constitution relegates socio-economic rights to the
realm of aspirational principles under Chapter Il, reinforced by Section 6(6)(c), which bars courts
from enforcing them directly. Thus, while South Africa's model offers valuable lessons in

*_eidenberg (n 1) 90-94.

12010 (4) SA1(CC) 12-14.

' Statistics South Africa (Stats SA), 2023. 'Poverty Trends in South Africa: An Examination of Absolute

Poverty'<www.statssa.gov.za> accessed 29 March 2025.

" iebenberg (n 1) 82-85.

"Bilchitz (n47) 155-157.

™ M. Pieterse, Can Rights Cure? The Impact of Human Rights Litigation on South Africa's Health System (Pretoria

University Law Press, 2014) 13.

L eidenberg (n 1) 85-89.

"®Bilchitz (n 47) 156-160.

""Leidenberg (n 1) 85-89.

'® C. Mbazira, 'From a Bill of Rights to the Realisation of Rights: Challenges Facing Kenya's New Constitution' [2013]
AfricaToday (59) (3) 323, 324-325.
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constitutional design and judicial enforcement, the Nigerian constitutional framework places socio-
economic rights in a precarious position recognized in principle but not directly enforceable in
practice. Nevertheless, Nigerian courts have begun to expand their interpretive role, especially
through the domestication of international instruments like the African Charter on Human and
Peoples' Rights, offering indirect avenues for advancing these rights. Legislative reforms and policy
initiatives, such as the Universal Basic Education Act and the National Health Act, indicate a growing
recognition of the need to give effect to socio-economic entitlements.

However, both countries face persistent implementation challenges. South Africa continues to
grapple with systemic inequality, service delivery failures, and resource constraints, while Nigeria
contends with legal limitations, weak institutions, and political inertia. These factors undermine the
transformative potential of constitutional and legal frameworks, highlighting the gap between rights
on paper and their real-world impact. Ultimately, the realization of socio-economic rights in Nigeria
will require not only legal reforms but also political commitment and civic engagement to uphold the
dignity and well-being of all Nigerians.

Based on the foregoing, this paper recommends an urgent need to amend Section 6(6)(c) of the 1999
Constitution (as amended) to confer justiciability on socio-economic rights. Drawing from the South
African experience, this reform would empower courts to hold the State accountable for its socio-
economic obligations and provide legal remedies for rights violations.

Nigerian courts should build upon precedents involving the African Charter and adopt a purposive
approach in interpreting socio-economic rights, in line with evolving human rights standards. This
would help mitigate the limitations imposed by non-justiciability imbroglio as provided in the
constitution and foster progressive jurisprudence.

It is also recommended that Nigeria should intensify efforts to enact and implement sector-specific
legislations that concretize socio-economic rights (as exemplified by the provisions of the ICESCR),
particularly in health care, housing, education, and social welfare. The specific sector legislations
should be clear, inclusive and provide enforceable mechanisms for the realization of the stated right.
Nigeria and South Africa must invest in the capacity and independence of their human rights
commissions, public protectors, and oversight bodies to monitor compliance, investigate violations,
and recommend corrective measures. Strengthening accountability mechanisms will ensure that
socio-economic rights are not only protected but also effectively implemented.

There should be intentional resource allocation and policy coherence in Nigeria. Realizing socio-
economic rights requires prioritized, equitable, and transparent resource allocation. National budgets
should reflect constitutional commitments to social justice, and policy frameworks must be aligned
with human rights imperatives.
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