ACCOUNTABILITY FOR WAR CRIMES AND THE QUESTION OF IMMUNITY
UNDER INTERNATIONAL CRIMINAL LAW*

Abstract

Perpetrators of war crimes consist of officials of States and non-State actors. Legal instruments on
international criminal law prohibit war crimes and place obligations on State Parties to ensure
accountability of perpetrators. Notwithstanding these demands, immunity enjoyed by some State
officials who perpetrate war crimes, remain the impediment to the enforcement of these laws on
accountability of such perpetrators. This article examined war crimes and the extent at which
immunity remains as impediments to accountability of perpetrators under International Criminal
Law. Using the doctrinal methodology, the paper found that: acts that constitute war crimes cuts
across all the four recognised international crimes; State Parties have the obligations of ensuring that
perpetrators of war crimes are held accountable and; immunity operate as impediments for holding
some perpetrators of war crimes accountable. The study recommends: encouragement of States to
adopt implementing legislation in their national laws to give effect to Rome Statute and discard
immunity from prosecution of officials of States for war crimes; increased cooperation of State
Parties with the ICC and other States on accountability of perpetrators of war crimes with immunity;
and encouragement of members of the International Community to strengthen the ICC and not to
weaken it.

Keywords: Accountability, Immunities, International Criminal Law, Perpetrators of War Crimes,
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1. Introduction

The spate of persistent conflicts in the world today, makes accountability of perpetrators for war
crimes a serious concern under International Criminal Law. Indeed, since disputes involving
sovereign States are inescapable, armed conflicts resulting from such disputes are also inevitable.
However, aresort to the use of force by a sovereign State against another as well as the conduct of such
armed conflict is regulated by international law.' Accordingly, parties to armed conflict are limited by
law to the means and methods employed in the prosecution of armed conflict.” These laws prohibit the
performance of certain acts during armed conflicts, which constitute international crimes. One of
such international crimes mostly committed during armed conflict is war crime.’ This crime has, in
recent time, been shown to be committed by parties to armed conflicts in the world, including the
conflicts in Sudan (between the Sudanese Armed Forces (SAF) and the paramilitary Rapid Support
Forces (RSF)),* Gaza (between Israel and Hamas)® and Ukraine (between Russia and Ukraine).’

The world community recognises the existence of binding international legal instruments which
accommodate and regulate conduct of armed conflicts by parties in armed conflict zones. Some of
these instruments proscribe certain acts which constitute war crimes committed by parties to armed
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conflicts and also place obligations on State Parties to ensure that perpetrators are held accountable.’
The International Criminal Law, through the instrumentality of International Criminal Court (ICC)
and other ad hoc tribunals, have been used to hold perpetrators of war crimes, accountable. But some
of these perpetrators usually consist of officials of States, who are protected from prosecution for war
crimes by immunity. Regrettably, some of these State officials from various parts of the world have
been identified with the commission of war crimes and warrants of arrest have been issued against
them.® Nevertheless, they have remained without being arrested and prosecuted because they are
protected by immunity. This therefore raises the question of immunity in enforcing accountability for
perpetrators of war crimes.

This article is divided into five parts. Part one is the introduction and part two concerns itself with the
consideration of those specific acts or omissions that constitute war crimes. Part three examines the
law and accountability for war crimes. Part four concerns itself with immunity and the implications
on accountability for war crimes while part five is the conclusion and recommendations.

2. Understanding War Crimes

War crimes consist of one of the categories of crimes that have been recognised under the Rome
Statute of the ICC as international crime.” Others are; the crime of genocide,” crimes against
humanity,” and the crime of aggression.” It has been shown that notwithstanding this identification,
specific acts of each of these crimes dovetail, one into the other.” Thus, some of the acts that
constitute war crimes also constitute crimes against humanity as well as the crime of genocide.* War
crimes have been shown to denote not only the violations of the laws and customs of war, but also
crimes against the peace, crimes against humanity, and genocide.” The Rome Statute of ICC has
stated in clear and comprehensive terms, what constitutes war crimes.*® According to this Statute, war
crimes mean: grave breaches of the Geneva Conventions of 12 August 1949; other serious violations
of the laws and customs applicable in international armed conflict within the established framework
of international law and; in the case of an armed conflict not of an international character, serious
violations of Article 3 common to the four Geneva Conventions of 12 August 1949." The specific acts
against person or property, considered as grave breaches of the Geneva Convention of 12 August
1949, which constitutes war crimes have been clearly stated to be: wilful killing; Torture or inhuman
treatment, including biological experiments; Willfully causing great suffering, or serious injury to
body or health; Extensive destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly; Compelling a prisoner of war (POW) or other
protected person to serve in the forces of a hostile power; Willfully depriving a POW or other
protected person of the rights of fair and regular trial; Unlawful deportation or transfer or unlawful
confinement; Taking of hostages.

Also, specific acts against person or property, considered as other serious violations of the laws and
customs applicable ininternational armed conflict, within the established framework of international
law, which constitutes war crimes, have been clearly named to be: intentionally directing attacks
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against the civilian population as such or against individual civilians not taking direct part in
hostilities; Intentionally directing attacks against civilian objects; Intentionally directing attacks
against personnel, installations, material, units or vehicles involved in a humanitarian assistance or
peacekeeping mission in accordance with the Charter of the United Nations, as long as they are
entitled to the protection given to civilians or civilian objects under the international law of armed
conflict; Intentionally launching an attack in the knowledge that such attack will cause incidental loss
of life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage
to the natural environment which would be clearly excessive in relation to the concrete and direct
overall military advantage anticipated; Attacking or bombarding villages, dwellings or buildings
which are undefended and which are not military objectives; Killing or wounding a combatant who,
having laid down his arms or having no longer means of defence, has surrendered at discretion;
Making improper use of a flag of truce, of the flag or of the military insignia and uniform of the enemy
or of the United Nations, as well as of the distinctive emblems of the Geneva Conventions, resulting in
death or serious personal injury; The transfer, directly or indirectly, by the Occupying Power of parts
of its own civilian population into the territory it occupies, or the deportation or transfer of all or parts
of the population of the occupied territory within or outside this territory; Intentionally directing
attacks against buildings dedicated to religion, education, art, science or charitable purposes, historic
monuments, hospitals and places where the sick and wounded are collected, provided they are not
military objectives; Subjecting persons who are in the power of an adverse party to physical
mutilation or to medical or scientific experiments of any kind which are neither justified by the
medical, dental or hospital treatment of the person concerned nor carried out in his or her interest, and
which cause death to or seriously endanger the health of such person or persons; Killing or wounding
treacherously individuals belonging to the hostile nation or army; Declaring that no quarter will be
given; Destroying or seizing the enemy's property unless such destruction or seizure be imperatively
demanded by the necessities of war; Declaring abolished, suspended or inadmissible in a court of law
the rights and actions of the nationals of the hostile party; Compelling the nationals of the hostile party
to take part in the operations of war directed against their own country, even if they were in the
belligerent's service before the commencement of the war; Pillaging a town or place, even when taken
by assault; Employing poison or poisoned weapons; Employing asphyxiating, poisonous or other
gases, and all analogous liquids, materials or devices; Employing bullets which expand or flatten
easily in the human body, such as bullets with a hard envelope which does not entirely cover the core
or is pierced with incisions; Employing weapons, projectiles and material and methods of warfare
which are of a nature to cause superfluous injury or unnecessary suffering or which are inherently
indiscriminate in violation of the international law of armed conflict, Committing outrages upon
personal dignity, in particular humiliating and degrading treatment; Committing rape, sexual slavery,
enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence
also constituting a grave breach of the Geneva Conventions; Utilizing the presence of a civilian or
other protected person to render certain points, areas or military forces immune from military
operations; Intentionally directing attacks against buildings, material, medical units and transport,
and personnel using the distinctive emblems of the Geneva Conventions in conformity with
international law; Intentionally using starvation of civilians as a method of warfare by depriving them
of objects indispensable to their survival, including willfully impeding relief supplies as provided for
under the Geneva Conventions; Conscripting or enlisting children under the age of fifteen years into
the national armed forces or using them to participate actively in hostilities.

In the case of an armed conflict not of an international character, serious violations of Article 3
common to the four Geneva Conventions of 12 August 1949, specific acts committed against persons
taking no active part in the hostilities, including members of armed forces who have laid down their
arms and those placed hors de combat by sickness, wounds, detention or any other cause, which
constitute war crimes are: Violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture; Committing outrages upon personal dignity, in particular humiliating and
degrading treatment; Taking of hostages; Sentencing and executions without previous judgment
pronounced by a regularly constituted Court. Also, specific acts considered within the classification
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of other serious violations of the laws and customs applicable in armed conflicts not of an
international character, within the established framework of international law, which constitute war
crimes are: Intentionally directing attacks against the civilian population as such or against individual
civilians not taking direct part in hostilities; Intentionally directing attacks against buildings,
material, medical units and transport, and personnel using the distinctive emblems of the Geneva
Conventions in conformity with international law; Intentionally directing attacks against personnel,
installations, material, units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long as they are entitled to the
protection given to civilians or civilian objects under the international law of armed conflict;
Intentionally directing attacks against buildings dedicated to religion, education, art, science or
charitable purposes, historic monuments, hospitals and places where the sick and wounded are
collected, provided they are not military objectives; Pillaging a town or place, even when taken by
assault; Committing rape, sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization, and any other form of sexual violence also constituting a serious violation of Article 3
common to the four Geneva Conventions; Conscripting or enlisting children under the age of fifteen
years into armed forces or groups or using them to participate actively in hostilities; Ordering the
displacement of the civilian population for reasons related to the conflict, unless the security of the
civilians involved or imperative military reasons so demand; Killing or wounding treacherously a
combatant adversary; Declaring that no quarter will be given; Subjecting persons who are in the
power of another party to the conflict to physical mutilation or to medical or scientific experiments of
any kind which are neither justified by the medical, dental or hospital treatment of the person
concerned nor carried out in his or her interest, and which cause death to or seriously endanger the
health of such person or persons; Destroying or seizing the property of an adversary unless such
destruction or seizure be imperatively demanded by the necessities of the conflict; Employing poison
or poisoned weapons; Employing asphyxiating, poisonous or other gases, and all analogous liquids,
materials or devices; Employing bullets which expand or flatten easily in the human body, such as
bullets with a hard envelope which does not entirely cover the core or is pierced with incisions.
Undoubtedly, many of the above named acts have been committed by Israeli Government™ and
Hamas" in the Israeli/Hamas conflict in Gaza.

3. Lawand Accountability for War Crimes

There are existing international laws which prescribe and proscribe war crimes. These laws limit
parties to armed conflict to the means and methods employed in the prosecution of armed conflict.”
They also place obligations on State Parties to ensure that perpetrators of war crimes are held
accountable. Some of these laws include: the Hague Conventions of 1899 and 1907; Charter of
International Military Tribunal at Nuremberg of 1945;* Convention on the Prevention and
Punishment of the Crime of Genocide 1948 (the Genocide Convention);” 1949 Geneva Conventions
and the Additional Protocols of 1977;* Convention on Prohibition or Restriction on the Use of
Certain Conventional Weapons which may be Deemed to be Excessively Injurious or to Have
Indiscriminate Effect 1980; Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1984 (Convention Against Torture); and Rome Statute of International
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Criminal Court.” Article 4 of the Hague Convention of 1907 prohibits POWSs from being treated
inhumanely in the form of torture, denial of food, clothing and medical treatments and personal
belongings.” The Charter of International Military Tribunal at Nuremberg 1945, in its Article 6
provides for the jurisdictional powers of the tribunal over “crimes against peace,” “war crimes,” and
“crimes against humanity” to prosecute and punish those who were judged to be guilty.” The
Genocide Convention codifies the crime of genocide with succinct definition and punishes it.” In
Article 1 of the Genocide Convention, Contracting Parties confirm that genocide, whether committed
in peace or war time, isa crime under international law which they undertake to prevent and to punish.
Also, the Convention places on State Parties the obligation to take measures to prevent and to punish
the crime of genocide, including enacting relevant legislation and punishing perpetrators, whether
they are constitutionally responsible rulers, public officials or private individuals.” Accordingly, any
perpetrator of the crime of genocide is required to be held accountable by a competent tribunal of the
State in the territory of which the act was committed, or by such international tribunal as may have
jurisdiction with respect to those Contracting Parties which shall have accepted its jurisdiction.”
Genocide is not to be considered a political crime and perpetrators are to be extradited in accordance
with laws and treaties of State Parties.”

The four 1949 Geneva Conventions and the Additional Protocols of 1977, are aimed at reducing
human suffering during armed conflict. Thus Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, of 12 August 1949 (Convention 1) -
provides that the wounded and sick soldiers and medical personnel who are not taking active part in
hostility should not be targeted, tortured, inhumanly treated and executed without judgment.* That
the sick and wounded during armed conflict be properly treated and cared for. The Geneva
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of
Armed Forces at Sea, of 12 August 1949 - (Convention I1), provides protection for shipwrecked
soldiers, naval forces and hospital ships. The Geneva Convention relative to the Treatment of
Prisoners of War, of 12 August 1949 — (Convention I11), defined POW, prohibits inhumane treatment,
use of torture to extract information from POWSs and demand their release and returned to their home
countries without delay after end of active hostilities. And, the Geneva Convention relative to the
Protection of Civilian Persons in Time of War, of 12 August 1949 (Convention IV) prohibits
inhumane treatment and attack of civilians, civilian hospitals, medical transports and others. There
are three Additional Protocol to the four Geneva Conventions to wit: Additional Protocols of 8 June
19771, lland 111, which expand the protection provided in the four Geneva Conventions.

Notably, Article 3 in all four Geneva Conventions prohibits the inhumane treatment of civilians and
combatants who have surrendered or are wounded or sick. It prohibits violence to life and persons, in
particular murder of all, kinds, mutilation, cruel treatment and torture; taking of hostages; outrages
upon personal dignity, in particular humiliating and degrading treatment; sentencing and executions
without previous judgment pronounced by a regularly constituted Court. It provides for universal
jurisdiction for the trial of perpetrators of war crimes and other international crimes. Accordingly,
under Articles 49 and 50 of Geneva Conventions | and II, Articles 129 and 146 of Geneva
Conventions 111 and IV, and Additional Protocol I, Article 85, every state that is bound by the
Conventions is legally obligated to enact laws, arrest, prosecute and punish those in its territory who
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are suspected of committing crimes accommodated in the Conventions, regardless of the nationality
of the suspect or victim, or the place where the act was allegedly committed. Such State may also
extradite the suspect to another State or surrender to an international tribunal for trial if it fails to
prosecute. The Convention grants special role to the International Committee of the Red Cross to be
granted access to handle the treatment of the wounded, sick, POWs and other humanitarian services.

The Convention on Prohibition or Restriction on the Use of Certain Conventional Weapons which
may be Deemed to be Excessively Injurious or to Have Indiscriminate Effect 1980, restricts or
prohibits the use of certain conventional weapons that cause unnecessary suffering or indiscriminate
harm and provides protection for civilians and civilian objects as well as places obligations on States
to provide assistance and cooperation in that regard. The Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment 1984, prohibits torture and other acts of cruel,
inhuman, or degrading treatment or punishment around the world®. In its Article 4, State Parties are
required to ensure that all acts of torture are domesticated as offences under their national criminal law
while Article 5 provides a universal jurisdiction for prosecution of offenders. Notably, Article 6 of the
Convention places obligations on the State Parties to arrest, detain and investigate such perpetrators
of torture for prosecutions, once found in their territories regardless of where the alleged act was
committed or the nationality or residence of the alleged perpetrator. This is complimented by Article 7
which provides the obligations of State Parties to extradite or prosecute perpetrators of torture and to
cooperate with other States in that regard in accordance with Article, 9 of the Convention.

Finally, the Rome Statute of the ICC (Rome Statute) establishes the ICC and makes it a Court to
compliment national Courts of State Parties.” It prescribes and proscribes war crimes as well as places
obligations on States to ensure that perpetrators of war crimes are arrested, investigated and
prosecuted. From its preamble, it is the duty of every State to exercise its criminal jurisdiction over
those responsible for international crimes. As such, every State has the responsibility to prosecute
perpetrators of suspected crime of genocide, crimes against humanity, war crimes and the crime of
aggression.* However, the ICC may exercise its jurisdiction if the State on the territory of which the
crime occurred is a party to the Rome Statute or have accepted the jurisdiction of the Court even
though such State is not a party to the Rome Statue.” Notably, for perpetrators to be held accountable
for commission of war crimes, the allegation of commission of such crime must be referred to the
Prosecutor of the ICC by a State Party or by the Security Council acting under Chapter VII of the
Charter of the United Nations or the Prosecutor of ICC, himself, has independently initiated an
investigation in respect of such crimes.™ This is aimed at accountability for both individual and the
State who are perpetrators of war crimes.” The perpetrators, are subject to prosecution
notwithstanding their official capacity or status.” Accordingly, under International Criminal Law,
official capacity as Head of State or Government, member of Government executive or parliament,
elected representative or a government official does not operate as immunity of such person from
criminal responsibility or constitute a ground for reduction of sentence.” Similarly, immunity from
criminal prosecution or special procedural rules which is attached to the official capacity of any
perpetrator of war crimes, whether under national or international law, does not operate to bar the ICC
from holding such a person accountable for commission of war crimes.” In the same vein, war crimes
just like other international crimes, are not subject to the statute of limitation.” Accordingly,
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*Rome Statute, Article 27(1).

“Ibid, Article 27(2).

“Ibid, Article 29.
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perpetrators can be held accountable at any time after the commission of the offence. Notably, the
United State of America (USA), China, Russia, Israel, North Korea, Turkey and Saudi Arabia are not
State Parties to Rome Statute.”

Existing legal frameworks on war crimes have placed obligations on States, in a bid to ensure that all
perpetrators of war crimes are held accountable. The first of such obligations is the obligation to enact
domestic laws to enable the prosecution of perpetrators of war crimes.” Here, States Parties are to
make relevant provisions of international treaties relating to war crimes part of their national
legislation by domestication.” This obligation has been performed by many State Parties.” The
implication of this is that, States that are not parties to the Rome Statute are not under such obligation,
hence do not accommodate the provisions of the Rome Statute in their national law. Some of them,
such as Russia, goes further to prohibit the extradition of its own nationals for prosecution in other
States in its Constitution.” This operates to frustrate accountability for war crimes in that regard. The
second, is the obligation of State Parties to prevent war crimes and prosecute perpetrators. In 2012, the
International Court of Justice (ICJ) in the case of Belgium v. Senegal established that it is the duty of
States to investigate and prosecute crimes under international law.” In order to achieve this, war
crimes has been made subject to universal jurisdiction. Thus a State Party that arrests a perpetrator of
war crimes may either extradite such person to the State where the offense was committed, or
surrender such person to an international tribunal established to try such offender, or prosecute him
under its own national law.” This is accommodated in many legal frameworks on war crimes
including the Rome Statute of the ICC, Genocide Convention and Geneva Conventions.” The third, is
the obligation of State Parties to investigate, arrest, detain and extradite perpetrators of war crimes for
prosecution. Such perpetrators are to be surrendered to the ICC for trial or extradited to requesting
States when such request is made.” The 1949 Geneva Conventions, particularly, Articles 49, 50, 129
and 146 of the four Conventions respectively, accommodates this obligation as well as UN General
Assembly resolutions.™ This obligation extends to the transportation of a person being surrendered to
the ICC by another State in accordance with national laws of States of transit.*” Such person may also
be detained during the period of transit by the requested State.” The fourth, is obligation of
enhancement of international cooperation for the prosecution of perpetrators of war crimes.* This
cooperation could be between two State Parties or between a State Party and the ICC.” It may also
include non-State Parties where consent is obtained. Such cooperation is mainly required for arrest,

*C Klobuscista and M. Ferragamo. 'The Role of the ICC-Council on Foreign Relations', available at <https://www.cfr.org> accessed
8 November, 2024.
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obligations'[2015] 13, War Crimes Memoranda, 286, available at
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extradition or surrender of perpetrators of war crimes for prosecution and punishment.* The fifth, is
the obligation of enforcement of sentence of ICC.*" Accordingly, since the ICC does not have its own
police force to execute its orders, it relies on the Police of State Parties to arrest people it indicts.”
However, where the Police of involved States fail to cooperate with the ICC, accountability remains
frustrated.

It is therefore clear that holding perpetrators of war crimes accountable depends significantly on
whether States parties perform their obligations or not. Although some State Parties have made
recorded gains as shown in cases where perpetrators of war crimes have been held accountable, others
have failed to hold perpetrators of war crimes accountable, even when warrants of arrest have been
issued by the ICC in that regard.* This failure is usually caused by many impediments which render
such States incapable or unwilling to perform their obligations. These impediments operate to bar
such perpetrators from arrest, detention, extradition, surrender prosecution and sentence. One of such
impediments is immunity of Head of State or Government and other State Officials.”

4. Immunity and its Implications on Accountability for War Crimes

Immunity has been shown as an exemption from a legal requirement, prosecution, or penalty granted
by Statute or government authorities.” Itis the legal protection that prevents or shields a person from
prosecution. Thus any individual Head of State or diplomat or official of State that is accommodated
by immunity, generally enjoys the privilege, in law, of not being arrested, extradited or surrendered,
prosecuted or sentenced for any crime committed by such person. The effect of such immunity is that
the courts of one State are unable to exercise jurisdiction over a Head of State or official of another
State who is otherwise within their jurisdiction.” Although there are different types of immunity, it has
been shown that under customary international law, there are two classifications of international
immunity which render officials of one State immune from arrest and prosecution in another State.”
These are immunity ratione personae (personal immunity or absolute immunity) and immunity
ratione materiae, (functional immunity).*

Personal immunity is that immunity that protects certain State officials from prosecutions by virtue of
the offices occupied by them. Such officials include the Heads of State or Government and Ministers
for Foreign Affairs.” Such immunity is absolute in that it applies to all acts of the State official,
whether done in a public or private capacity, whether done while on an official or private visit, and
whether done while in office or prior to taking office.* It has been shown that this immunity applies to
the State officials during their terms in office.” Thus, once such State official leaves office, this
immunity ceases to be operational.*”® Nevertheless, such official cannot still be arrested or prosecuted
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for crimes committed in performing the functions of that office as at the time he occupied the office
because of Immunity ratione materiae (functional immunity or subject matter immunity). This is the
class of immunity that provides all State officials with protection from prosecution but only in respect
of their official acts - that is acts committed in the course of performing the function of their office for
and on behalf of the State. This immunity shields the state officials from the jurisdiction of another
state's courts for acts committed in their “official capacities.” ® Consequently, unlike immunity
personale, this immunity continues after the official has left office.

There are various national laws of all States as well as treaties, which provide for immunities of State
officials. Some of these treaties include: Vienna Convention on Diplomatic Relations 1961; Vienna
Convention on Consular Relations 1963: Convention on the Privileges and Immunity of the United
Nations 1946; United Nations Convention on Special Missions 1969 European Convention on State
Immunity 1972; and Rome Statute of the 1CC1998. Despite these treaties, under International
Criminal Law, no person is protected by immunity from prosecution for war crimes before the ICC."
Also, Article 27(2) of the Rome Statute states that all immunity, including personal immunity, which
would otherwise be enjoyed at international or national law, are ineffective to bar the ICC from
exercising its jurisdiction. In view of this provision and amidst existing arguments on immunity of
State officials from prosecution, it has been shown that while non-States Parties may waive their
officials' immunity, in the absence of such a waiver, their officials are immune from being arrested and
surrender for prosecution before the ICC." This situation has been shown to be different for States
Parties.” Thus by Article 27 of the Rome Statute, the immunity of State Party officials under national
and international law will not bar the ICC or any special international tribunal from prosecuting such
officials.

Itis therefore crystal clear that holding Head of States or officials of States accountable for war crimes
cannot occur unless State Parties perform their obligations under the ICC or other relevant laws in that
regard. This constitute a serious impediment because the ICC has no police of its own to enforce
international law and trial before the ICC cannot also be undertaken in absentia.” As such, reliance for
arrest and trial of perpetrators of war crimes is placed on State Parties who employ their national laws
alongside international laws to enforce accountability.” It has been shown that in the prosecution by
State Parties, a high government official who holds personal immunity will be immune from
prosecution even in foreign national courts for commission of an international crime while in office.”
This position has been shown to be affirmed by the International Court of Justice (ICJ),” the House of
Lords" and the Belgian Court of Cassation.” Also, the principle of pacta tertiis nec nocent nec prosunt
which is enshrined in Article 34 of the Vienna Convention on the Law of Treaties” as a fundamental
international treaty law principle, shows that a treaty does not create either obligations or rights for a
third State without its consent.” This is important because some non-State Parties may have existing
bilateral treaties between them and other States on immunity of State officials who may be involved in
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international crimes. Such bilateral agreement operate to frustrate accountability of perpetrators of
war crimes that are clothed with immunity arising from such treaty. And Article 27 has not removed
such international law immunities between States Parties themselves when the ICC is asserting
jurisdiction and requesting cooperation from such States. This also constitutes an impediment, which
leaves accountability of such officials of non-State Parties at the convenience of such State to waive
such immunity and grant consent for arrest and prosecution in that regard. Also, by Article 98(1) of
the Rome Statute provides the ICC may not proceed with a request for surrender or assistance which
would require the requested State to act inconsistently with its obligations under international law
with respect to the State or diplomatic immunity of a person or property of a third State, unless the
Court can first obtain the cooperation of that third State for the waiver of the immunity. This provision
is yet another potential impediment to State Parties arrest and surrender of State officials on
immunity who are perpetrators of war crimes to ICC as well as impediment to the ICC obtaining
custody of such individuals for prosecution. It has been shown that this article purports to limit the
court's power to request the surrender of individuals from States when to do so would subject the
requested State to conflicting international obligations regarding the immunity of the State or the
individual involved.” Similarly, Article 98(2) of the Rome Statute places a duty on the ICC to refrain
from requesting the surrender of an individual when the State Party has entered into a bilateral
agreement with another State, particularly where such other State is a non-State Party, protecting the
surrender of such individual for prosecution by the ICC unless consent of the sending State is
obtained in that regard.

Anti-accountability national laws of non-State Parties is yet another impediment to accountability of
perpetrators of war crimes who are accommodated by immunity. State Parties are under obligation to
cooperate with the ICC in the investigation and prosecution of perpetrators of war crimes.” This
obligation does not apply to non-State Parties like the US, Russia, Israel and others some of whom
have national laws prohibiting the arrest and extradition and prosecution of their nationals in ICC or
foreign Courts.” For instance, in the US, the American Service Members' Protection Act provides
that no US Court, agency or entity of any State or local government may cooperate with the ICC in
response to a request for cooperation submitted by the ICC pursuant to the Rome Statute.™ This anti-
accountability law makes US citizen immune from arrest, surrender and prosecution before the ICC.
This frustrates accountability of perpetrators of war crimes in States where such laws exist.

5. Conclusion and Recommendation

The increasing incidents of armed conflicts across the world with concomitant war crimes,
perpetrated by actors during armed conflict present serious concerns to the international community
in the field of International Criminal Law. Existing legal frameworks on war crimes have prohibited
it and placed obligations on State Parties to ensure that perpetrators are held accountable.
Accordingly, States are obliged to cooperate with each other and the ICC in ensuring that such
perpetrators are investigated, arrested, detained, extradited or surrendered, prosecuted and sentence
for commission of war crimes. Notably, many perpetrators of these crimes have been shown to be
Head of States or State officials, who are protected by immunity. Although under international law,
immunity does not operate to prevent the prosecution of an individual before the ICC, State Parties
are under obligations to ensure that such prosecution is undertaken. In performing these obligations,
the immunity remains as impediment to accountability of such officials thereby frustrating such
States in view of its recognition by such State Party.
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In view of the identified problems in this article, the study recommends firstly, encouragement of
States to adopt implementing legislation in their national laws to give effect to the ICC and discard
immunity from prosecution of Head of States or officials of governments for war crimes. It has been
shown that the failure of national legislation to give effect to the Rome Statute, particularly on issues
of universal jurisdiction and immunity in view of State obligations, constitutes one of the
impediments to accountability of perpetrators of war crimes.” It is the absence of such implementing
national legislation that made the Supreme Court of Senegal, in 2000-2001, to confirm the decision of
the lower Court that dismissed the charges against the then President of the Republic of Chad,
Hissene Habre, when it ruled that Senegal had not enacted legislation to implement the Convention
Against Torture and therefore had no jurisdiction to pursue the charges because the crimes were not
committed in Senegal.” State laws granting immunity should be reviewed by inclusion of clearly
defined exceptions to ensure that they are not too broad as to leave beneficiaries completely clothe
with protection from prosecution for war crimes. Accordingly, States should adopt new laws or
amend existing ones that gives them universal jurisdiction to prosecute war crimes committed
outside of their jurisdictions once the perpetrator is found within the jurisdictions. This is what
happened in the case of Hissene Debre in Senegal.” Similarly States should increase entering into
treaty agreements that demand for accountability of State officials who are perpetrators of war crimes
and to ratify and implement such treaties. Also, it is clear that perpetrators of war crimes who pleads
immunity would enjoy no criminal immunity under international law in their own countries, and
could be tried in hybrid or special courts of those countries in accordance with the relevant laws.

Secondly, this article recommends increased States cooperation with the ICC and other States. It has
been shown that under the Rome Statute, persons alleged to have perpetrated war crimes cannot be
tried in absentia.” This underscores the importance of State cooperation with the Court on matters of
arrest and surrender of such person, particularly where such person is protected by immunity. Thus,
the Security Council of the UN should require both State Parties and non-State Party to cooperate
with the ICC so as to avoid the potential of undermining the Security Council's referrals, which
usually hinders the Court's ability to secure custody of suspects and prosecution. Thiswould help ina
situation where a perpetrator of war crimes in one State Party flees to a neighbouring State that is nota
party to the Rome Statute. Since the non-State Party is neither bound by the Rome Statute nor
Security Council Resolution to perform the obligations of ensuring accountability of such
perpetrator, cooperation of such country with the ICC in the form of consent and waiver of immunity
where applicable is the remedy. This is so because, notwithstanding existing arguments on immunity
of State officials from prosecution for war crimes, it has been shown that while non-States Parties
may waive their officials' immunity, in the absence of such a waiver, these non-State Party officials
are immune from any criminal proceedings before the ICC.* This situation has equally been shown to
be different for States Parties.” Thus, by virtue of Article 27, the immunity of State Party officials
under national and international law will not bar the ICC or any special international tribunal from
exercising its jurisdiction to prosecute such officials. So to remedy this situation, non-States Parties
should be encouraged to cooperate with the ICC and to waive such immunity or create ad hoc tribunal
where both national and international law could be used to arrest and prosecute perpetrators of war
crimes.

Thirdly, members of the International community should be encouraged to strengthen the ICC and
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not to weaken it. Accordingly, States, particularly those with veto powers, should be encouraged not
to oppose the majority decisions of the UN Security Council or awell-considered decision of the ICC.
This is necessary because doing so would prevent the jurisdiction of the ICC from being undermined
and eroded, which frustrates accountability for perpetrators of war crimes. Where this is done, State
officials with immunity could be prosecuted for war crimes through an international tribunal that
would exercise its powers on the basis of a United Nations Security Council Resolutions. This may be
impossible where such State official is a national of a permanent member of UN Security Council
who uses its veto power against such Resolution. Thus for this to be practicable, it is time for the end
to the use of veto powers in the UN Security Council. Veto power has been shown as a major force
resisting full actualisation of global peace and security and renders the global system chaotic and
anarchic.” It is undemocratic and lacks transparency.” The use of veto powers has frustrated the
efforts of the UN Security Council in ensuring peace, accountability and provision of humanitarian
services to civilians. And since justice upholds equity, then it is time that equality of all states in the
exercise of their powers in the world community be recognized. Also, since the world encourages
democratic governance, then the decision of the UN Security Council should be democratically taken
by majority decision of the members of the UN Security Council, without exercise of veto power to
frustrate such majority decision. Where this is done, established international tribunals would
exercise their jurisdictions on the basis of a United Nations Security Council Resolution to hold
perpetrators of war crimes accountable in spite of existing immunity.
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